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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  905,  941,  965,  and  968 
[Docket  No.  R-88-1353,  FR  -2231] 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing;  Preemption 
of  Certain  State-Determined  Prevailing 
Wage  Rates  Applicable  to  Public 
Housing  Projects 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing, 
HUD. 

action:  Final  rule. 

summary:  This  final  rule  preempts  any 
prevailing  wage  rate  that  is  determined 
under  State  law  and  would  otherwise  be 
applicable  to  an  employee  in  any  trade 
employed  on  a  public  or  Indian  housing 
project  whenever  the  State  wage  rate 
exceeds  the  corresponding  Federally- 
determined  prevailing  wage  rate. 
Specifically,  the  rule  requires  bid 
documents  and  contracts  let  by  the 
HUD-assisted  public  housing  agency  or 
Indian  housing  authority  for  the  project 
to  contain  a  statement  that  any  State 
rate  that  exceeds  the  corresponding 
Federal  rate  is  inapplicable  and  shall 
not  be  enforced.  In  addition,  the  public 
housing  agency  or  Indian  housing 
authority  shall  not  be  required  to  pay 
the  higher  State  wage  rates  to  its  own 
employees  who  may  be  engaged  on  the 
project.  The  rule  prohibits  enforcement 
of  the  State  requirements  regarding 
higher  State  rates  on  the  project.  The 
rule  also  preempts  wage  rates  that  are 
determined  to  be  prevailing  under 
Indian  tribal  law  and  exceed  the 
applicable  Federal  wage  rates.  The  rule 
will  restrain  the  costs  of  operation  of  the 
public  housing  program  and  will  enable 
the  Federal  government  to  make  the 
most  effective  use  of  limited  budget 
resources. 

EFFECTIVE  DATE:  October  6, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Justin  L.  Logsdon,  Assistant  to  the 
Secretary  for  Labor  Relations,  Room 
7106,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
755-5370.  (This  is  not  a  toll-free 
telephone  number.) 

SUPPLEMENTARY  INFORMATION:  On 
October  21, 1987,  HUD  published  in  the 
Federal  Register  (52  FR  39233)  a  Notice 
of  Proposed  Rulemaking  to  amend 
portions  of  24  CFR  Parts  905,  941,  965, 
and  968.  This  rule  proposed  to  preempt 
the  application  and  enforcement  of 
prevailing  wage  rates  determined  under 
State  law  on  projects  assisted  by  HUD 
under  the  United  States  Housing  Act  of 


1937,  as  amended  (USHA),  whenever  the 
State  wage  rate  exceeded  the 
corresponding  Federally-determined 
prevailing  wage  rate  for  that  trade. 

(Under  section  12  of  the  USHA,  the 
Federal  prevailing  wage  rate  is 
determined  either  by  the  U.S. 

Department  of  Labor  pursuant  to  the 
Davis-Bacon  Act,  in  the  case  of  project 
development,  or  by  HUD  in  the  case  of 
project  operation).  Under  the  proposal,  a 
State  or  local  wage  rate  would  not  apply 
to  a  project  if  the  State-  or  locally- 
determined  rate  for  a  trade  to  be  used 
on  the  project  exceeded  the 
corresponding  Federally-determined 
rate.  Any  bid  documents  for  project 
work  that  would  otherwise  be  subject  to 
State  law  requiring  payment  of  State-  or 
locally-determined  prevailing  wage 
rates  would  be  required  to  contain  a 
statement  that  whenever  any  State-  or 
locally-determined  rate  exceeds  the 
corresponding  Federally-determined 
wage  rate,  the  State-  or  locally- 
determined  rate  is  inapplicable  to  the 
contract  and  shall  not  be  enforced.  In 
addition,  the  PHA  or  IHA  would  not  be 
required  to  pay  its  own  employees 
engaged  on  the  project  at  higher  State 
wage  rates.  The  rule  also  proposed  to 
prohibit  enforcement  of  such  rates 
against  contractors  or  subcontractors 
and  PHAs  or  IHAs.  Because  HUD- 
determined  prevailing  wage  rates  are 
limited  in  all  cases  to  basic  hourly  rates 
without  consideration  of  fringe  benefits, 
the  rule  proposed  to  provide  that  fringe 
benefits  determined  under  State  law 
would  be  excluded  from  the  comparison 
with  the  HUD-determined  wage  rate;  in 
that  situation,  preemption  of  the  entire 
State-determined  rate  (both  fringe 
benefits  and  the  basic  hourly  rate) 
would  occur  if  the  basic  hourly  rate 
determined  under  State  law,  exclusive 
of  fringe  benefits,  exceeded  the  HUD- 
determined  rate.  The  rule  also  proposed 
to  apply  to  IHAs  and  to  tribal  prevailing 
wage  laws. 

Discussion  of  Public  Comments  and 
Changes  Made  in  the  Final  Rule 

HUD  received  81  comments  in 
response  to  the  proposed  rule,  including 
55  comments  generally  supporting  the 
issuance  of  a  preemption  rule,  23 
opposing  the  rule,  and  3  that  did  not 
express  a  clear  position  supporting  or 
opposing  the  rule.  The  comments 
included  49  from  housing  authorities,  10 
directly  from  labor  organizations  or  their 
counsel  (in  addition  to  other  labor 
organization  comments  forwarded  with 
Congressional  comments),  7  from 
Congressional  representatives,  5  from 
States  or  State  agencies  or  officials,  and 
several  from  trade,  redevelopment  and 
other  organizations. 


Cost  Savings 

A  large  number  of  comments 
concerned  the  question  of  whether  the 
rule  would  result  in  cost  savings  in 
construction  and  rehabilitation  and/or 
the  ability  to  perform  work  on  a  greater 
number  of  units  with  the  same  amount 
of  Federal  funds.  For  example,  one  labor 
organization  commented  that  it 
appeared  HUD  lacks  any  real  evidence 
supporting  its  conclusion  that  it  is 
necessary  to  preempt  higher  State- 
determined  prevailing  wage  rates,  since 
the  fact  that  some  State  rates  are  higher 
does  not  prove  that  labor  costs  on  such 
projects  are  higher  or  that  the  costs  of 
such  projects  are  higher  than  they  might 
otherwise  be.  A  state  law  department 
commented  that  evidence  of  higher 
State-determined  wage  rates  alone  does 
not  lead  logically  to  HUD’s  conclusion 
about  the  effect  of  these  rates  on  the 
cost  or  number  of  lower  income  housing 
units.  Another  labor  organization 
asserted  that  HUD  ignored  the  findings 
of  three  of  its  own  investigations,  two  by 
the  Office  of  Inspector  General  finding  a 
direct  correlation  between  prevailing 
wage  requirement  violations  and  poor 
quality  construction  due  to  use  of 
inexperienced  and  unskilled  workers, 
and  one  by  its  Office  of  Program 
Planning  and  Evaluation  finding  a  low 
correlation  between  average  wage  rates 
and  average  dwelling  costs  on  a  sample 
of  Indian  housing  projects. 

HUD  rejects  the  notion  that  wage 
rates,  which  may  constitute  one-third  or 
more  of  the  total  cost  of  rehabilitation 
work,  can  be  increased  as  much  as  50  to 
100  percent  (depending  on  location,  job 
classifications,  and  nature  of  work), 
without  affecting  overall  project  cost  or 
the  amount  of  renovation  work 
performed.  Indirect  confirmation  of  this 
is  found  in  the  comment  of  a  labor 
organization,  which  objected  to  the 
proposed  rule  for  the  following  reason: 

Where  the  federal  Davis-Bacon  or  HUD 
rates  are  substantially  lower  than  the  wage 
rates  contained  in  collective  bargaining 
agreements  contractors  who  are  parties  to 
such  agreements  would  be  competitively 
disadvantaged  in  obtaining  work  on  federally 
funded  housing  projects.  This  will  result  in  a 
deprivation  of  work  for  employees  covered 
by  collective  bargaining  agreements  and  will 
undermine  the  wage  and  benefit  standards  in 
the  locality. 

Moreover,  at  least  18  PHAs 
commented  that  the  proposed  rule 
preempting  higher  State  wage  rates 
would  result  in  cost  savings.  For 
example,  three  California  PHAs 
commented  that  the  rule  could,  in  some 
cases,  reduce  the  cost  of  new 
construction  and  modernization  under 
the  Comprehensive  Improvement 
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Assistance  Program  (CIAP)  by  15  to  30 
percent,  and  that  cost  savings  in  labor 
would  directly  translate  into  either  more 
units  being  modernized  or  constructed 
within  the  same  budget  amounts  or 
improvements  in  the  materials  used  and 
a  longer  life  for  the  units,  with  less 
operating  costs.  A  PHA  in  New  York 
State  commented  that: 

Our  comparisons  of  State  and  Davis-Bacon 
wage  rates  as  applicable  to  our 
rehabilitation,  modernization  and  new 
development  projects  indicate  that  the  State 
rates  exceed  the  Federal  rates  by  a 
substantial  percentage  and,  in  many  cases, 
would  have  permitted  us  to  accomplish  only 
half  of  our  original  project  scope.  This  would 
obviously  undermine  our  efforts  to  meet  the 
needs  of  the  low-income  and  homeless 
people  in  our  area.  Furthermore,  it  would  be 
counter  productive  to  our  attempts  to  stretch 
the  ever-diminishing  dollars  we  have  to  work 
with. 

Mandatory  use  of  State  wage  rates  would 
increase  the  overall  cost  of  our  competitively 
bid  projects  to  the  point  of  making  them 
unfeasible  within  the  limits  of  our  budget. 

The  end  result  would  be  diminished  decent, 
safe  and  sanitary  housing  opportunities  for 
the  people  we  serve. 

Another  PHA  in  New  York  State 
noted  that  New  York  State  rates  had 
substantial  impact  on  the  PHA’s 
“residential”  work  (generally, 
residential  buildings  of  four  stories  or 
less)  but  very  little  impact  on 
“commercial"  (residential  high  rise) 
work.  The  authority  cited  a  heating 
system  replacement  project  which  fit 
both  HUD's  and  the  State’s  respective 
definitions  of  “residential"  work  and 
was  first  bid  with  Federal  “residential” 
rates:  however,  after  a  lawsuit  in  State 
court,  the  project  was  required  to  be 
rebid  with  State  rates.  Because  of  New 
York’s  methodology  for  determining 
wage  rates,  the  new  rates  deemed 
applicable  by  the  court  and  the  State  in 
the  absence  of  a  separate  collectively 
bargained  “residential"  rate  were 
actually  the  higher  “commercial"  rates, 
which  were  merely  labeled  as 
“residential".  The  PHA  reported  that  the 
following  changes  were  made  in  the 
project  when  it  was  rebid: 

The  scope  of  project  was  then  completely 
downgraded  to  offset  the  anticipated  increase 
in  labor  costs.  Some  of  the  changes  included 
the  elimination  of  thermostatic  valves  on 
convectors,  lesser  quality  convectors,  a 
decrease  from  cast  iron  to  copper  piping,  the 
encapsulation  of  asbestos  rather  than  its 
complete  removal,  etc.  An  estimated  $800,000 
of  work  and  product  quality  was  cut  from  the 
project.  The  second  bids  totaled  $4,667,000 — 
an  increase  of  $56,000 — in  spite  of  the  cost 
containment  measures.  Thus,  the  wage  rate 
issue  cost  the  Housing  Authority  and  HUD 
about  19%  in  lost  improvements  for  public 
housing. 


Nine  PHAs  commented  that 
additional  indirect  cost  savings  would 
be  achieved  by  eliminating 
administrative  burdens  associated  with 
applying  State  rates  to  projects. 

A  trade  association  comment  included 
examples  of  higher  State  wage  rates 
leading  to  overall  higher  bid  costs, 
including  the  statement  of  a  member 
contractor  in  California,  operating  in  the 
Sacramento,  Los  Angeles  and  San 
Francisco  areas,  that  California  State 
rates  were  10  to  20  percent  higher  than 
Federal  rates  and  that  such  wage 
differentials  would  increase  the 
contractor’s  total  job  cost  by  3  to  4 
percent,  which  would  be  reflected  in  its 
bid  prices. 

Also,  in  recent  Buffalo,  New  York 
federal  court  litigation  challenging 
HUD's  refusal  to  apply  state  rates,  and 
expert  witness  for  the  plaintiff  unions 
admitted,  on  the  basis  of  certain  HUD- 
verified  assumptions,  that  HUD’s  annual 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  costs  in  the 
State  would  increase  by  28  percent  or 
$30,200,000:  HUD’s  witnesses  calculated 
the  amount  at  about  $50,000,000.  In  other 
words,  using  all  available  funds,  HUD’s 
main  program  for  rehabilitating  public 
housing  in  New  York  would  have  to  be 
slashed  by  more  than  one  quarter  if 
State  rates  are  imposed  on  PHA  projects 
there. 

With  respect  to  the  labor  organization 
comments  concerning  HUD’s  own 
studies,  two  HUD  Inspector  General 
reports  (Internal  Audit:  Monitoring  and 
Enforcement  of  Labor  Standards,  Region 
IX,  85-SF-l 79-0003,  January  16, 1985; 
National  Audit  Report:  Monitoring  and 
Enforcement  of  Labor  Standards,  86-TS- 
179-005,  November  6, 1985)  stated  that 
there  is  a  correlation  between  labor 
standards  violations  and  construction 
deficiencies  in  the  jurisdication  of  some 
Regional  Offices.  The  contractors  cited 
in  these  reports  failed  to  pay  federally- 
determined  prevailing  wage  rates.  The 
simple  response  is  that  these  studies 
provide  no  support  for  the  contention 
that  poor  quality  construction  is  linked 
to  failure  to  pay  State-imposed  wage 
rates  that  exceed  federally  required 
levels,  since  the  reports  concerned  only 
violations  of  Federal  labor  standards. 

The  labor  organization  also 
mentioned  a  HUD  Office  of  Program 
Planning  and  Evaluation  study 
(“Evaluation  of  the  High  Cost  of  Indian 
Housing”,  December  1979),  which  it  said 
indicated  a  low  correlation  between 
average  wage  rates  and  dwelling 
construction  costs.  This  analysis 
involved  wage  rates  for  projects  on  20 
reservations.  While  this  report  did  not 
find  a  correlation  between  wage  rates 
and  overall  costs  for  those  projects  with 


the  highest  wage  rates,  it  did  find  some 
correlation  between  wage  rates  and 
project  costs  for  the  remaining  three 
quarters  of  the  sample  with  lower  wage 
rates.  In  any  event,  the  sample — 
restricted  to  a  few  Indian  Housing 
Authorities  a  decade  ago — is  wholly 
insufficient  to  support  a  conclusion  that 
high  wage  rates  do  not  affect 
construction  costs  in  light  of  the  recent, 
already  recited  evidence  to  the  contrary. 

Other  comments  relating  to  the  overall 
cost  of  a  project  referred  to  HUD’s 
suggestion  that  imposition  of  higher 
State  rates  could  result  in  a  cutback  by 
contractors  in  the  cost  or  quality  of 
equipment  and  supplies,  resulting  in 
poorer  quality  work.  One  of  the 
comments,  received  from  a  labor 
organization,  suggested  that  HUD’s 
hypothesis  was  without  factual  support 
and  asserted  that  the  quality  of  work  is 
largely  dependent  on  the  workers’  skill 
and  training,  which  would  be  lacking  at 
the  wage  rates  applying  after 
preemption  of  State  rates.  Another  labor 
organization  commented  that  the 
contract  will  specify  the  standards  of 
materials  required,  precluding 
substitution  of  lesser  quality  by  the 
contractor. 

HUD’s  discussion,  in  the  preamble  to 
the  proposed  rule,  of  the  possibility  of 
cutbacks  in  the  cost  or  quality  of 
materials  and  supplies  due  to  higher 
State  wage  rates  indicated  that  this 
possibility  was  less  likely  than  that 
higher  bids  must  be  accepted  for  the 
work.  Nevertheless,  HUD  believes  that 
the  quality  of  the  work  is  dependent  on 
the  skill  and  workmanship  of  the 
workers — as  well  as  the  quality  of 
materials.  The  comment  of  the  New 
York  State  PHA  quoted  above  regarding 
cutbacks  in  quality  of  materials  and 
quality  of  work  to  be  performed  is  an 
example — albeit  reflected  in  revised 
specifications  rather  than  initiated  by  a 
contractor — of  lesser  quality  work 
resulting  from  imposition  of  higher  State 
wage  rates.  Moreover,  the  labor 
organizations'  comments,  along  with 
tw'o  other  comments  asserting  that 
preemption  would  result  in  shoddy 
workmanship  due  to  substandard 
wages,  essentially  suggest  that  the 
Federally-determined  wage  rates  (HUD- 
determined  or  Davis-Bacon  rates),  are 
insufficient  to  protect  against  unskilled 
"bargain  basement"  workers  or  resulting 
poor  quality  work,  not  only  in  the 
handful  of  States  with  higher  applicable 
State  rates,  but  also  in  the 
overwhelming  majority  of  States  where 
Federal  rates  exeed  (or  apply  in  the 
absence  of)  State-determined  rates. 

HUD  rejects  this  assertion  as  without 
foundation  since  the  Federally- 
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determined  rates  are  required  by  law  to 
reflect  rates  prevailing  in  the  locality. 

Accuracy  of  Federal  and  State  Rates 

Other  comments  suggested  that  HUD 
and/or  Davis-Bacon  wage  rates  are 
inaccurate  or  too  low.  Two  comments 
suggested  that  preemption  of  rates 
determined  under  State  law  would 
undermine  the  labor  market;  another 
comment  suggested  that  the  rule  was  not 
in  the  best  interest  of  the  worker  and 
would  result  in  workers  on  PHA  projects 
becoming  low-income  earners.  HUD 
rejects  these  comments  because  both 
types  of  Federal  wage  rates  are  required 
by  law  to  reflect  the  wage  rates 
prevailing  in  the  locality.  Moreover, 
appeal  procedures  are  available  to 
challenge  Davis-Bacon  rates  determined 
by  the  Department  of  Labor  for  project 
development,  as  well  as  those 
determined  by  HUD  for  project 
operation.  Workers  and  other  interested 
persons,  including  contractors  and  labor 
organizations,  may  request  that  DOL 
reconsider  a  Davis-Bacon  wage 
determination.  Formal  appeals  may  be 
submitted  to  the  Administrator,  Wage 
and  Hour  Division.  29  CFR  1.8.  The 
Administrator’s  decisions  may  be 
appealed  to  the  Department  of  Labor’s 
Wage  Appeals  Board.  29  CFR  1.9.  HUD- 
determined  wage  rates  may  also  be 
appealed,  first  to  the  Regional  or  Field 
Office,  and  then  to  the  Assistant  to  the 
Secretary  for  Labor  Relations  in 
Washington,  DC. 

On  the  other  hand,  comments  from 
PHAs  in  New  York  and  California 
stated  that  certain  of  the  State 
determined  wage  rates  were  excessive 
and  unrealistic. 

HUD  notes  that  State  laws  vary  in 
their  methodology  for  determining  the 
“prevaibng”  wage  rate.  One  recent 
study  characterized  that  variation 
among  these  laws  as  follows: 

State  prevailing  wage  laws  are  highly 
dissimilar.  They  are  alike  only  in  that  all  of 
them  set  some  level  of  super-minimum  wage 
rates  for  construction  workers  on  public 
works.  Even  those  state  prevailing  wage  laws 
patterned  on  the  federal  Davis-Bacon  Act 
usually  contain  concepts,  definitions, 
procedures,  or  rules  so  changed  from  the 
original  that  no  standard  form  can  be  said  to 
exist.  The  thirty-five  little  Davis-Bacon  acts 
(those  of  thirty-four  states  plus  that  of  the 
District  of  Columbia)  are  all  effectively 
different,  tied  together  by  little  more  than  a 
common  name.  (A.  Thieblot,  Jr.,  Prevailing 
Wage  Legislation:  The  Davis-Bacon  Act, 
State  "Little  Davis-Bacon"  Acts,  the  Walsh- 
Healey  Act.  and  The  Service  Contract  Act 
137  (Labor  Relations  and  Public  Policy  Series 
No.  27,  University  of  Pennsylvania  1986).] 

The  methodology  mandated  by  the 
New  York  State  labor  law,  in  particular, 
varies  from  the  DOL  methodology  for 


determining  Davis-Bacon  wage  rates  in 
ways  that  tend  to  result  in  State- 
determined  wage  rates  that  are  higher 
than  the  Davis-Bacon  rates.  As  amended 
in  1983,  section  220  of  the  New  York 
State  Labor  Law  defines  “prevailing  rate 
of  wage"  as: 

the  rate  of  wage  paid  in  the  locality,  as 
hereinafter  defined,  by  virtue  of  collective 
bargaining  agreements  between  bona  fide 
labor  organizations  and  employers  of  the 
private  sector,  performing  public  or  private 
work  provided  that  said  employers  employ  at 
least  thirty  per  centum  of  workers,  laborers 
or  mechanics  in  the  same  trade  or  occupation 
in  the  locality  where  the  work  is  being 
performed.  The  prevailing  rate  of  wage  shall 
be  annually  determined  *  *  *  In  the  event 
that  it  is  determined  after  a  contest,  as 
provided  in  subdivision  six  of  this  section, 
that  less  than  thirty  percent  of  the  workers, 
laborers  or  mechanics  in  a  particular  trade  or 
occupation  in  the  locality  where  the  work  is 
being  performed  receive  a  collectively 
bargained  rate  of  wage,  then  the  average 
wage  paid  to  such  workers,  laborers  or 
mechanics  in  the  same  trade  or  occupation  in 
the  locality  for  the  twelve-month  period 
preceding  the  fiscal  officer’s  annual 
determination  shall  be  the  prevailing  rate  of 
wage.  Laborers,  workers  or  mechanics  for 
whom  a  prevailing  rate  of  wage  is  to  be 
determined  shall  not  be  considered  in 
determining  such  prevailing  wage.  |NY  Lab. 
law  §  220.  subdivision  5a  (McKinney)] 

Only  employers  may  contest  a  wage 
determination: 

An  employer  may  contest  a  determination 
by  the  fiscal  officer  under  paragraphs  a  and  c 
of  subdivision  five  of  this  section.  The 
employer  must  allege  and  prove  by 
competent  evidence,  that  the  actual 
percentage  of  workers,  laborers  and 
mechanics  is  below  the  required  thirty  per 
centum  and  during  the  pendency  of  any  such 
contest  and  until  final  determination  thereof, 
the  work  in  question  shall  proceed  under  the 
rate  established  by  the  fiscal  officer.  | Id. 
subdivision  6] 

As  a  result  of  the  1983  amendments, 
the  following  differences  in  methodology 
between  New  York  State  and  Davis- 
Bacon  wage  rates  tend  to  result  in 
higher  State-determined  wage  rates: 

1.  New  York  State  establishes  as 
prevailing  the  rates  paid  to  30  percent  of 
the  workers  in  the  trade  in  the  locality  if 
they  are  subject  to  collective  bargaining 
agreements,  although  the  remaining  70 
percent  of  the  workers  may  be  receiving 
lower  wage  rates.  In  contrast,  the 
majority  of  the  workers  in  a  trade  must 
be  paid  at  the  same  rate  in  order  to 
establish  that  rate  as  prevailing  for 
Federal  Davis-Bacon  purposes:  if  the 
same  wage  rate  is  not  paid  to  a  majority, 
the  Davis-Bacon  prevailing  wage  is  the 
average  of  the  wages  paid,  weighted  by 
the  total  employed  in  the  trade.  29  CFR 
1.2(a)(1). 


2.  The  New  York  law  does  not  require 
a  survey  to  determine  whether  the 
collective  bargaining  agreements 
considered  by  the  State  actually  cover 
at  least  30  percent  of  the  workers  in  the 
trade,  nor  does  it  specify  the 
methodology  by  which  such  a  survey 
would  be  conducted:  rather,  it  places  the 
burden  on  employers  to  individually 
challenge  wage  determinations. 
Accordingly,  it  is  likely  that  New  York 
State  determinations  may  represent 
collectively  bargained  wage  rates  paid 
to  less  than  30  percent  of  the  employees 
in  the  locality. 

3.  In  the  absence  of  a  separate 
collectively  bargained  wage  rate  for 
‘‘residential’’  structures  (apartment 
buildings  of  up  to  four  stories)  in  areas 
where  there  is  little  or  no  union  activity 
on  this  type  of  construction,  the  State 
will  require  payment  of  the  higher 
collectively  bargained  “building”  wage 
rates,  although  Davis-Bacon  wage 
determinations,  as  a  result  of  a  survey  of 
local  rates  and  practices,  would 
recognize  separate  "residential”  wage 
rates  as  prevailing  for  such  structures. 

For  these  reasons,  the  New  York 
statute  mandates  wages  that  bear  little 
resemblance  to  rates  determined  by  the 
Federal  government  to  prevail  in  areas 
where  a  small  percentage  of  workers  in 
a  given  trade  are  subject  to  collective 
bargaining  agreements. 

HUD  received  two  comments 
concerning  Alaska,  one  suggesting  that 
the  preemption  rule  would  have  a 
devastating  effect  due  to  the  high  cost  of 
living  and  high  unemployment  there,  and 
the  other  requesting  special 
consideration  for  Alaska  because  of  its 
significantly  higher  cost  of  living  and 
correspondingly  higher  State  wage  rates. 
As  noted  above,  however,  Federal  wage 
rates  are  required  by  law  to  reflect  the 
wage  rates  already  prevailing  in  the 
locality.  Accordingly,  the  final  rule  does 
not  include  any  special  provisions  for 
Alaska. 

The  Massachusetts  Secretary  of  Labor 
and  Commissioner  of  Labor  and 
Industries  filed  a  comment  opposing  the 
proposed  rule.  However,  the  rule  will 
have  no  effect  upon  Massachusetts, 
because  that  State's  highest  court  has 
ruled  that,  in  enacting  the  State 
prevailing  wage  law,  the  legislature  did 
not  intend  that  it  apply  to  federally 
funded  public  housing  projects. 
Commissioner  of  Labor  v.  Boston 
Housing  Authority,  345  Mass.  406, 188 
N.E.2d  150  (1963). 

Authority  to  Preempt 

Several  comments  addressed  HUD’s 
authority  for  preempting  the  application 
of  State  prevailing  wage  rates  on  HUD- 
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assisted  PHA  projects.  A  few  comments 
suggested  that  there  is  no  Congressional 
intent  to  preempt  State  prevailing  wage 
laws  or  that  there  is  Congressional 
intent  not  to  preempt  those  laws. 

Several  comments  cited  the  provision  in 
section  12  of  the  USHA  requiring 
payment  of  “not  less  than"  the  Federal 
rates  as  evidence  that  the  Federal  rates 
are  a  minimum  only;  two  comments 
suggested  that  an  amendment  to  the 
USHA  in  1949  that  for  the  first  time 
added  the  “not  less  than"  language  was 
significant  in  that  it  incorporated  the 
“fundamental"  Davis-Bacon  concept 
that  the  Federal  wages  are  a  floor  rather 
than  a  ceiling.  These  comments  further 
suggest  that  the  statutory  purpose  of  the 
USHA  is  not  frustrated  by  the 
imposition  of  higher  State  wage  rates. 
Specifically,  they  state  that  nothing  in 
the  USHA  suggests  Congress  intended 
its  statutory  purpose  to  be  accomplished 
at  the  expense  of  locally  prevailing 
wage  standards;  rather.  Congress 
expressly  provided  that  laborers  and 
mechanics  on  HUD-assisted  PHA 
development  and  operation  are  entitled 
to  the  local  prevailing  rate.  The 
comments  also  refer  to  the  States’  long 
and  deep  statutory  concern  about 
payment  of  prevailing  wages. 

A  discussion  of  the  legal  basis  for 
preemption  of  higher  State-determined 
prevailing  wage  rates  on  HUD-assisted 
PHA  projects  was  set  out  in  the 
preamble  to  the  proposed  rule  and  need 
not  be  repeated  in  detail  here.  HUD's 
determination  to  preempt  higher  State 
wage  rates  is  made  under  its 
responsibility  to  carry  out  the 
Congressional  purpose  of  the  USHA  as  a 
whole,  and  is  based  on  its  determination 
that  the  imposition  of  higher  State  rates 
on  public  and  Indian  housing  projects 
assisted  under  the  Act  conflicts  with  the 
Act.  The  overall  purpose  of  HUD's 
assistance  under  the  Act  is  to  maintain 
the  lower  income  character  of  public 
and  Indian  housing  projects  and  assurp 
that  they  continue  to  be  available  to 
serve  lower  income  families.  See.  e.g.. 
USHA.  sections  5,  9  and  14.  The  Act  also 
declares  that  it  is  the  policy  of  the 
United  States  to  employ  its  funds  and 
credit,  as  provided  in  the  Act.  to  assist 
the  States  and  their  political 
subdivisions  to  “remedy  the  unsafe  and 
unsanitary  housing  conditions  and  the 
acute  shortage  of  decent,  safe,  and 
sanitary  dwellings  for  families  of  lower 
income"  and.  consistent  with  the 
objectives  of  the  Act,  to  vest  in  local 
PHAs  the  maximum  amount  of 
responsibility  in  the  administration  of 
their  housing  programs.  USHA.  section 
2.  The  imposition  on  a  project  of  State 
wage  rates  that  exceed  the  Federally- 


determined  prevailing  wage  rates 
establishes  an  excessive  wage  floor,  and 
these  higher  wage  costs  must  ultimately 
be  funded  with  HUD  assistance  through 
the  acceptance  of  higher  bids  or 
proposals  or  payment  of  higher  wages  to 
PHA  or  IHA  employees.  Since  Federal 
funds  are  limited,  the  number  of  lower 
income  housing  units  to  be  constructed, 
maintained,  modernized  or  repaired  is 
lowered,  thus  frustrating  the  purpose  of 
the  Act.  Another  effect  of  the  imposition 
of  higher  State  wage  rates  can  be  to 
force  a  cutback  in  the  cost  and  quality  of 
materials  and  supplies  because  of  the 
greater  proportion  of  project  costs 
required  for  the  labor  component,  a 
result  equally  inimical  to  the  purposes  of 
the  USHA.  Finally,  in  providing  for 
locally  prevailing  wage  rates.  Congress 
in  section  12  of  the  Act  specifically 
requires  a  determination  or  adoption  by 
the  Federal  government  of  rates 
reflecting  the  locally  prevailing  practice. 

To  summarize,  HUD’s  basis  for 
preempting  State  prevailing  wage  laws 
is  that  application  of  the  State  laws 
conflicts  with  the  requirements  of  the 
Act  and  stands  as  an  obstacle  to  the 
execution  of  the  purposes  and  objectives 
of  the  Act.  HUD  does  not  preempt 
simply  because  the  State  laws  impose 
some  additional  costs  on  PHA/1HA 
projects.  Rather,  HUD  has  determined 
that  the  aggregate  impact  of  the 
substantial  increase  in  expenditures 
resulting  from  application  of  such  laws 
seriously  impairs  the  Department  in 
discharging  its  statutory  responsibility 
to  provide  and  maintain  lower  income 
housing. 

In  specific  response  to  the  above 
comments,  HUD  agrees  that  Congress 
did  not  intend  its  statutory  purpose  to  be 
accomplished  at  the  expense  of  locally 
prevailing  labor  standards  and  that 
Congress  explicitly  provided  for  such 
standards.  However,  Congress' 
provision  in  section  12  of  the  USHA  for 
wages  meeting  such  standards 
specifically  requires  a  determination  or 
adoption  by  the  Federal  government  of 
rates  reflecting  the  locally  prevailing 
practice.  Adoption  of  the  rule 
preempting  higher  State  rates  clearly 
leaves  in  place  the  protection  of  locally 
prevailing  wage  standards,  determined 
or  adopted  by  the  respective  Federal 
agencies  as  Congress  required. 

While  there  is  evidence  that  Congress 
in  the  Davis-Bacon  Act  and  related 
provisions  intended  to  permit  employers 
(whether  as  the  result  of  negotiations  or 
voluntarily)  to  pay  higher  than  the 
Federally  determined  wage  rates.  HUD 
is  aware  of  no  legislative  history 
indicating  that  Congress  intended  for  the 
States  to  be  free  to  compel  the  payment 


of  such  higher  rates  in  Federally-funded 
PHA/1HA  projects.  Congressman  Bacon 
of  New  York,  the  Davis-Bacon  Act’s 
sponsor  in  the  House,  stated  that  the 
Act 

does  not  put  the  Government  in  the  position 
of  price  fixing  or  of  anticipating  wage  levels 
*  *  *.  It  leaves  that  to  employer  and 
employee,  where  it  belongs.  [74  Cong.  Rec.  at 
6511.  February  28. 1931 1 

Thus,  to  construe  the  statute  as 
permitting  State-compelled  higher  rates 
would  not  only  undercut  Congress’  grant 
of  express  authority  to  the  Federal 
government  to  determine  prevailing 
wage  rates,  but  would  also  interfere 
with  private  bargaining  which  can  result 
in  rates  higher  than  the  Federally- 
determined  minimum  and  lower  than  the 
State-mandated  rate. 

HUD  recognizes  that  some  States  may 
have  long  evidenced  a  statutory  concern 
about  payment  of  prevailing  wages. 
However,  the  relative  importance  to  a 
State  of  its  own  law  is  not  material 
when  the  state  law  conflicts  with 
Federal  law.  See  Felder  v.  Casey,  56 
USLW  4689,  4791  (1988).  In  any  event, 
this  rule  preempts  only  those  State 
prevailing  wage  rates  that  certain  States 
have  made  applicable  to  PHA/IHA 
projects  receiving  HUD  assistance,  and 
only  to  the  extent  that  any  of  the  rates 
for  specific  trades  on  a  project  exceed 
the  corresponding  Federal  wage  rates. 
The  rule  is  narrowly  drawn  to  eliminate 
the  conflict  with  the  USHA  that  is  posed 
by  State  mandating  of  higher  wage 
floors.  States  remain  free  to  impose  as 
well  as  enforce  on  HUD-assisted  PHA/ 
IHA  projects  those  State  rates  that  are 
equal  to  or  lower  than  the  corresponding 
Federal  wage  rates;  more  importantly, 
the  rule  in  no  way  affects  the  States’ 
ability  to  enforce  their  own  State- 
mandated  wage  rates  on  the  vast 
majority  of  State  public  works  projects 
that  is  the  subject  of  the  States’ 
traditional  concern — i.e.,  every  “public 
work"  except  Federally-funded  PHA/ 
IHA  projects. 

Related  to  the  matter  of  the  States’ 
concern  with  setting  wage  rates  is  the 
concept  of  federalism,  which  two 
comments  from  labor  organizations 
suggest  runs  counter  to  the  proposed 
rule.  The  comments  point  out  the 
Supreme  Court's  affirmation  of  the  value 
of  permitting  each  State  to  be  its  own 
“laboratory  for  experimentation”,  and 
one  of  the  comments  cites  several 
Federal  labor  standards  statutes  that 
explicitly  permit  or  acknowledge  the 
authority  of  the  States  to  enact  and 
enforce  equivalent  or  higher  standards. 
The  comment  also  cites  the  Tenth 
Amendment  to  the  Constitution  (“The 
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powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor 
prohibited  by  it  to  the  States,  are 
reserved  to  the  States  respectively,  or  to 
the  people."). 

The  concept  of  federalism  is  integral 
to,  and  not  apart  from,  the  determination 
of  a  Federal  agency’s  authority  to 
preempt  state  law  in  carrying  out  its 
responsibility  to  implement  a  Federal 
law  that  was  within  the  U.S.  Congress’s 
constitutional  authority  to  enact.  Thus 
the  legal  basis  upon  which  HUD  relies  in 
preempting  higher  State  wage  takes  the 
concept  of  federalism  into  account  in 
determining  the  permissible  scope  of 
preemption.  The  Supreme  Court,  in 
Lawrence  County  v.  Lead-Deadwood 
School  District  No.  40-1,  469  U.S.  256 
(1985),  upheld  the  preemption  of  a  State 
statute  where  a  Federal  statute  provided 
that  a  local  government  recipient  of 
Federal  payments  in  lieu  of  taxes  “may 
use  the  payment  for  any  governmental 
puprose";  the  State  statute  held  to  be 
preempted  required  local  governments 
to  distribute  payments  in  lieu  of  taxes  in 
the  same  way  they  distribute  general  tax 
revenues,  likely  resulting  in  a  windfall 
for  entities  such  as  schools  that  were 
already  fully  funded  by  local  revenues. 

In  determining  that  the  statute  was 
preempted,  the  Supreme  Court  rejected 
"federalism"  arguments  opposing 
Federal  intrusion  into  a  State's  efforts  to 
provide  fiscal  guidance  to  its 
subdivisions,  and  noted  that  under  the 
Spending  Clause  of  the  Constitution, 
Congress  may  impose  conditions  on  the 
receipt  of  Federal  funds  absent  some 
independent  constitutional  bar.  There  is 
no  area  in  which  the  State’s  police  and 
health-and-welfare  authority  is  greater 
than  in  connection  with  its  schools,  or  in 
which  its  core  government  functions  are 
greater  than  in  providing  fiscal  direction 
to  its  local  governmental  subdivisions. 
Nonetheless,  in  Lead-Deadwood ,  the 
Supreme  Court  determined  that  a  State 
law  mandating  the  manner  of  revenue 
allocation  by  its  subdivisions,  and 
clearly  designed,  from  the  State's 
perspective,  to  benefit  school  systems  in 
counties  receiving  aid  in  lieu  of  taxes, 
was  preempted.  Thus,  even  if  wage  and 
hour  standards  are  viewed  as  areas  of 
traditional  State  concern,  the  result  in 
Lead-Deadwood  indicates  this  matters 
not  in  considering  whether  the  Federal 
goal  of  providing  an  adequate  supply  of 
lower-income  housing  would  be 
frustrated  by  imposition  of  higher  State 
wage  rates,  or  in  determining  that 
Federal  preemption  is  a  legitimate 
response  to  such  frustration. 

HUD  notes  that  the  fact  that  Congress 
has,  in  other  labor  standards  statutes, 
permitted  a  State  to  enact  or  enforce 


equal  or  stricter  standards  does  not 
suggest  that  the  same  applies  to  the 
USHA,  where  Congress  has  not 
provided  for  higher  State  wage  rates. 
Congress'  principal  purpose  in  enacting 
the  USHA  was  to  remedy  an  acute 
shortage  of  decent,  safe  and  sanitary 
lower  income  housing,  maintain  the 
lower  income  character  of  PHA  and  IHA 
projects  and  assure  their  continued 
availability  to  serve  lower  income 
families.  Application  of  State-compelled 
wage  rates  would  clearly  frustrate  this 
purpose. 

A  State  agency  comment  questioned 
HUD’s  authority  to  override  State  wage 
and  hour  laws  by  regulation.  As 
discussed  in  the  preamble  to  the 
proposed  rule,  HUD’s  preemption  in  the 
narrow  circumstances  set  out  in  the  rule 
is  authorized  where  State  law  stands  as 
an  obstacle  to  the  accomplishment  and 
execution  of  the  purposes  of  the  USHA, 
and  in  those  circumstances  the  U.S. 
Supreme  Court  has  indicated  that 
Federal  regulations  have  no  less 
preemptive  effect  than  Federal  statutes, 
regardless  of  express  Congressional 
authorization  to  displace  State  law. 

Another  State  agency  commenting  in 
opposition  to  the  proposed  rule  cited 
Congress’  desire  to  preserve  as  much 
local  autonomy  as  possible,  as 
evidenced  by  the  statement  in  section  2 
of  the  USHA  that  one  of  the  Act’s 
purposes  was  "to  vest  in  local  public 
housing  agencies  the  maximum  amount 
of  responsibility  in  the  administration  of 
their  housing  programs”  (42  U.S.C.  1437) 
and  by  a  1949  Senate  report  stating  that 
"the  primary  responsibility  for  the 
provision  of  low  rent  housing  is  in  the 
hands  of  the  various  localities”  with  a 
limited  Federal  role. 

Vesting  of  the  maximum  amount  of 
responsibility  in  PHAs  is 
unquestionably  one  of  the  policies  of  the 
Act.  Contrary  to  the  comment,  however, 
this  Congressional  policy  supports, 
rather  than  conflicts  with,  the 
preemption  of  State-mandated  wage 
rates,  which  furthers  the  goal  of  local 
autonomy.  Moreover,  the 
overwhelmingly  favorable  comments 
from  PHAs  support  this  view. 

Preemption  under  the  proposed  rule 
would  eliminate  requirements  imposed 
by  the  State  on  the  local  PHA/IHA.  One 
PHA  in  New  York  State  commented  that 
"(t]his  proposed  rule  shculd  be 
considered  as  an  additional  step 
towards  decontrol  [of  PHAs)."  Another 
commented  that  while,  from  their 
observation,  the  difference  in  wage 
scales  was  minimal,  these  mandates 
have  caused  serious  and  controversial 
negotiations  with  contractors,  delays  in 
getting  programs  started  and  an  "overall 


nuisance”  in  the  bidding  process.  In  any 
event,  HUD  notes  that  the  policy  of 
vesting  the  maximum  amount  of 
responsibility  in  local  PHAs  is 
established  by  section  2  of  the  USHA 
only  to  the  extent  “consistent  with  the 
objectives  of  this  Act."  There  is  no 
conflict  with  this  policy  in  a  rule  which 
preempts  State  requirements  that  are 
inconsistent  with  the  stated  goal  of 
remedying  the  acute  shortage  of  lower 
income  housing. 

One  State  agency  commented  that 
under  the  law  of  the  State,  the  agency  is 
required  to  bring  suit  to  enjoin  the 
award  of  a  contract,  or  any  further  work 
or  payments  thereunder  where  the 
contract  is  already  awarded,  if  a  public 
authority  has  not  included  a  schedule  of 
the  (State)  prevailing  wages  in  its 
contracts  for  public  works.  The  State 
agency  suggested  that  the  proposed  rule 
would  therefore  lead  to  an  expensive 
and  time-consuming  legal  battle  that 
would  defeat  HUD’s  objectives  by 
causing  delays  and  additional  legal 
costs.  HUD  notes  that  the  rule  does  not 
direct  the  PHA/IHA  to  physically 
exclude  State  wage  rates  from  the 
contract;  the  contract  must,  however, 
indicate  that  any  State  rates  that  exceed 
the  Federal  rates  are  inapplicable  to  the 
contract  and  unenforceable.  Assuming, 
however,  that  the  State  law  would  still 
otherwise  require  some  State  legal 
enforcement  action  in  these 
circumstances,  the  rule  would  prohibit 
enforcement  of  preempted  State 
requirements  whether  or  not  they  were 
included  in  the  contract.  There  shoyld 
not  be  any  expensive  and  time- 
consuming  State  challenges  because  the 
rule  would  preempt  any  State  law  that 
would  require  legal  action  or  other 
enforcement  of  the  higher  State  rates,  as 
a  matter  of  law.  thereby  eliminating  the 
asserted  duty  under  State  law  to  bring 
suit  to  enjoin  contract  award  or  work  or 
payments  under  the  contract. 

A  labor  organization  comment 
asserted  that  HUD  does  not  allege  an 
inherent  conflict  between  the  Federal 
and  State  laws  in  question,  but  rather  a 
conflict  by  virtue  of  the  manner  in  which 
the  prevailing  wage  provisions  of  the 
respective  statutes  are  interpreted  and 
applied,  and  that  the  labor  organization 
knew  of  no  reported  case  involving 
preemption  on  the  grounds  that  the 
respective  regulatory  schemes  were  not 
harmonious  under  the  particular  facts  of 
a  specific  case.  As  indicated  above. 
HUD  believes  there  is  an  inherent 
conflict  here  between  the  Federal  and 
State  laws.  Moreover.  HUD  notes  that 
this  comment  cites  no  case  suggesting 
that  preemption  is  warranted  only 
where  an  obstacle  to  the 
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accomplishment  of  the  Federal  statutory 
purpose  is  “inherent”  in  the  State  and 
Federal  laws,  but  is  unwarranted  where 
the  same  obstacle  results  from  the 
manner  in  which  the  respective  statutes 
are  interpreted  and  applied.  In  fact,  a 
recent  Supreme  Court  case  repeats  the 
established  rule  that  preemption  may  be 
based  upon  the  effect  a  State  law, 
neutral  on  its  face,  has  upon  a  Federal 
objective.  Felder  v.  Casey,  56  USLW 
4689  (1988).  The  effect  of  State  laws  that 
prescribe  higher-than-Federal  wage 
rates  is  to  divert  funds  from  the 
provision  or  maintenance  of  a  greater 
number  of  lower  income  housing  units  to 
the  payment  of  higher  wages  and  thus 
obstruct  the  Federal  objective. 

Effect  on  Competition 

Several  comments  concerned  the 
proposed  rule’s  effect  on  competition. 
The  Chief  Counsel  for  Advocacy  of  U.S. 
Small  Business  Administration 
commented  that  if  HUD  believes  the 
impact  of  the  rule  is  not  expected  to  be 
significant  in  terms  of  both  the  number 
of  small  entities  affected  and  the 
magnitude  of  the  expected  savings, 
HUD's  Regulatory  Flexibility  Act 
certification  accompanying  the  final  rule 
should  at  least  recognize  that  the 
changes  brought  about  by  the  rule  will 
clearly  be  beneficial  to  small 
businesses.  The  Chief  Counsel  stated 
that  regulatory  reform  which  reduces 
disparities  caused  by  artificially  inflated 
wage  determinations  can  reasonably  be 
expected  to  encourage  greater  small 
business  participation  in  bidding  on 
PHA  projects,  since  many  small  firms 
have  foregone  bidding  on  public  projects 
because  of  dislike  for  having  to  maintain 
a  two-tier  wage  system  with  “higher 
wages  for  regulated  projects  and 
competitive  wages  on  private  projects". 
A  trade  association  commented  that  the 
proposed  rule  is  a  step  toward  making 
the  procurement  process  more 
competitive  and  would  encourage  more 
subcontractors,  the  overwhelming 
majority  of  which  are  small  businesses, 
to  take  part.  Another  trade  association 
commented  that  individual  state  laws 
are  creating  determinations  of 
“prevailing”  wages  that  are  not  true 
ongoing  wages  in  a  locality,  and  that 
such  laws  discriminate  against  small 
contractors  because  they  are  unable  to 
compete  with  the  capabilities  and 
resources  of  larger  firms  to  comply  with 
such  “inflated"  rates  and  their 
paperwork  requirements.  Five  PHAs 
also  indicated  that  the  proposed  rule 
would  stimulate  competition.  On  the 
other  hand,  as  noted  earlier,  a  labor 
organization  in  New  York  State 
commented  that  the  proposed  rule 
would  have  an  adverse  effect  on 


competition  in  bidding  on  PHA  work  by 
effectively  precluding  contractors  that 
are  parties  to  collective  bargaining 
agreements  from  competitive  bidding  for 
such  work,  since  in  general  the  wage 
rate  determined  under  New  York  law  is 
the  collectively  bargained  rate. 

HUD  recognizes  that  when  a  State 
law  designates  a  collectively  bargained 
wage  rate  as  prevailing  in  a  locality  and 
the  Federal  government  determines  that 
a  lower  wage  rate  prevails,  some 
contractors  that  are  contractually  bound 
to  pay  at  the  level  of  the  State- 
determined  wage  rates  would  be 
competitively  disadvantaged,  since  their 
labor  costs  would  be  reflected  in  an 
overall  higher  bid  on  the  job,  as  the 
comment  of  the  New  York  labor 
organization  suggests.  This  may  be  an 
unavoidable  effect  on  preempting  State 
laws  that  would  otherwise  require  HUD 
to  fund  excessive  wage  floors  through 
the  acceptance  of  higher  bids  or 
proposals  for  PHA  work.  In  any  event, 
the  other  comments  cited  support  HUD’s 
conclusion  that  the  overall  effect  of  the 
rule  would  be  to  increase  competition 
because  it  would  lead  to  a  net  increase 
in  the  number  of  firms  willing  to  bid  on 
PHA/IHA  work  at  the  Federally 
determined  wage  rates  once  higher  State 
wage  rates  are  preempted. 

Proposals  for  Alternatives  and 
Modifications  to  the  Proposed  Rule 

Several  comments  suggested 
modifications  or  alternatives  to  the 
proposed  rule  or  requested  clarifications 
of  the  rule.  Several  PHAs  in  California 
and  a  regional  association  commented 
that  the  final  rule  should  clarify  whether 
or  not  Department  of  Labor  (DOL)  wage 
rates  include  fringe  benefits,  and  the 
effect  of  these  benefits  upon  the  issued 
wage  rate,  i.e.,  whether  their  value  is  in 
addition  to,  apart  from,  or  to  be 
subtracted  from  the  Davis-Bacon  wage 
rate. 

In  the  context  of  this  rule,  DOL  wage 
rates  are  the  “Davis-Bacon”  wage  rates. 
Davis-Bacon  wage  rates  include  fringe 
benefits  where  DOL  determines  that 
more  than  50  percent  of  the  employees 
in  the  craft  in  the  locality  receive  fringe 
benefits;  in  other  areas  Davis-Bacon 
wage  rates  do  not  include  any  fringe 
benefits  and  reflect  only  the  prevailing 
basic  hourly  rate.  See,  U.S.  Department 
of  Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Davis-Bacon  Construction 
Wage  Determinations  Manual  of 
Operations  63-65  (1986).  Davis-Bacon 
wage  rates  that  include  fringe  benefits 
so  indicate  and  Federal  law  and 
regulations  require  that  the  fringe 
benefits  must  be  provided  or  the  hourly 
monetary  equivalent  listed  in  the  DOL 


wage  determination  must  be  added  to 
the  basic  hourly  rate  paid  to  the 
workers.  HUD  believes  it  is  unnecessary 
for  the  final  rule  to  include  this 
explanation  of  what  Davis-Bacon/DOL 
rates  contain,  however,  because  each 
DOL  wage  decision  itself  indicates 
whether  fringe  benefits  are  included  in 
the  wages  that  must  be  paid.  As  the 
proposed  rule  and  its  preamble 
indicated,  State  wage  rates  would  be 
preempted  on  work  that  is  subject  to 
Davis-Bacon  wage  rates  if  the  total  State 
wage  rate — including  fringe  benefits,  if 
any,  as  well  as  basic  hourly  rate — 
exceeds  the  total  DOL  wage  rate — 
including  fringe  benefits,  if  any,  and 
basic  hourly  rate.  The  final  rule  has  not 
been  changed  in  this  regard.  Thus, 
where  a  State  rate  includes  fringe 
benefits  and  the  DOL  rate  does  not 
(because  DOL  has  determined  that 
fringe  benefits  do  not  prevail  for  that 
trade  in  that  locality),  the  total  State 
rate  including  fringe  benefits  will  be 
compared  to  the  basic  hourly  rate 
determined  by  DOL  to  be  prevailing, 
and  will  be  preempted  if  it  exceeds  the 
DOL  rate. 

The  same  PHAs  also  commented  that 
the  issue  of  wage  rates  for  apprentices 
and  the  ratio  of  apprentices  to 
journeymen  should  also  be  addressed  in 
the  final  rule.  In  addition,  a  New  York 
State  PHA  commented  that  HUD,  in 
conjunction  with  DOL  and  the  Equal 
Employment  Opportunity  Commission, 
should  consider  preemption  of  New 
York  State  Labor  Law  section  220  to  the 
extent  that  it  precludes  the  payment  of 
lower-than-joumeyman  State- 
determined  wage  rates  to  trainees 
enrolled  under  Federally-approved 
trainee  programs.  The  PHA  cited  the 
case  of  Monarch  Electrical  Contracting 
Corporation  v.  Roberts,  510  N.E.2d  795, 
517  NYS.2d  711,  70  NY2d  91  (NY  Ct.  of 
App.  1987),  in  w'hich  the  Court  of 
Appeals  of  New  York  held  that  section 
220  recognized  only  two  categories  of 
workers — journeymen  and  State- 
registered  apprentices — thus  precluding 
payment  of  apprentice-level  wage  rates 
to  trainees  notwithstanding  their 
participation  in  a  U.S.  DOL-registered 
trainee  program.  The  court  in  that  case 
indicated  that  the  trainee  program  was 
functionally  equivalent  to  an 
apprenticeship  program  but  was 
designed  in  its  entrance  requirements  to 
promote  minority  group  participation, 
and  invited  the  legislature  to  reexamine 
section  220,  noting  that  its  application 
“unexpectedly  frustrates  the  very 
important  policy  of  reducing 
discrimination  in  the  workplace." 

Apprentice  and  trainee  wage  rates 
and  the  allowable  ratio  of  apprentices  or 
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trainees  to  journeymen  are  not  set  out  in 
Davis-Bacon  wage  determinations;  they 
are  set  out  in  the  apprenticeship 
program  approved  by  the  DOL  Bureau  of 
Apprenticeship  and  Training  or  a  State 
Apprenticeship  Agency  recognized  by 
the  Bureau,  or  in  the  trainee  program 
certified  by  the  DOL  Employment  and 
Training  Administration,  although 
States  may  also  legislate  ratios. 
Apprentice  and  trainee  wage  rates  are 
generally  expressed  as  percentages  of 
the  DOL  determined  (journeymen) 
Davis-Bacon  rate.  The  proposed  rule  did 
not  address  the  issue  of  apprentice  or 
trainee  ratios  because  HUD  did  not 
intend  to  preempt  State  non-wage  labor 
standards.  In  any  event,  HUD  does  not 
view  as  a  significant  difficulty  the 
possibility  that  a  State-legislated  ratio 
might  allow  a  lower  proportion  of 
apprentices  or  trainees  than  the  relevant 
apprenticeship  or  trainee  program. 
Accordingly,  the  final  rule  is  unchanged 
in  this  regard. 

With  regard  to  the  wage  rates  of 
apprentices  and  trainees,  the  final  rule 
has  been  clarified  in  response  to  the 
above  comments  by  referring  explicitly 
to  wage  rates  for  apprentices  and 
trainees  under  approved  programs  (in 
addition  to  the  DOL-determined  rates) 
on  work  that  is  subject  to  Davis-Bacon 
wage  rates. 

One  PHA  requested  clarification  as  to 
whether  other  funds  used  in  the 
development  or  operation  of  a  public 
housing  project,  such  as  Community 
Development  Block  Grant,  Emergency 
Shelter  Grant  or  other  HUD  program 
funds,  Farmers  Home  Administration 
funds,  or  State  and  local  funds,  would 
be  subject  to  the  preemption  rule. 

HUD  does  not  intend  that  higher  State 
wage  rates  be  preempted  unless  the 
work  in  question  is  assisted  in  whole  or 
in  part  with  assistance  for  lower  income 
public  housing  under  the  USHA.  Thus, 
for  example,  modernization  work  funded 
in  part  with  CIAP  funds  under  section  14 
of  the  USHA  and  in  part  with  State 
funds  would  be  subject  to  the 
preemption  provisions  of  the  rule; 
however,  HUD  does  not  intend  that 
work  on  HUD-assisted  public  housing 
would  be  subject  to  preemption  of  State 
wage  rates  if  the  work  in  question  is 
assisted  entirely  by.  e.g..  State  funds, 
Community  Development  Block  Grant 
funds,  or  private  donations. 

Accordingly,  in  those  parts  of  the 
regulations  that  otherwise  cover  work 
that  may  receive  no  HUD  assistance  for 
public  housing  under  the  USHA  (Parts 
905  and  965),  the  final  rule  has  been 
revised  to  exclude  such  non-USHA 
assisted  work  from  the  preemption 
provisions;  no  revision  has  been  made 


in  this  regard  to  the  final  rule  provisions 
in  Parts  941  and  968,  since  those  parts 
only  cover  work  that  is  at  least  partially 
assisted  with  USHA  assistance  for 
public  housing.  HUD  notes  that  section 
12  of  the  USHA  requires  the  payment  of 
at  least  HUD-determined  rates  in  the 
operation  of  the  project  and  Davis- 
Bacon  rates  in  the  development  of  the 
project,  without  regard  to  the  source  of 
funds  for  the  specific  work  involved. 

The  same  PHA  suggested  that  all 
HUD  programs  be  subject  to  the 
preemption  rule,  and  that  the 
Community  Development  Block  Grant 
and  Emergency  Shelter  Grant  programs 
were  also  intended  to  be  administered 
in  an  efficient  and  economical  answer  to 
assure  assistance  to  the  greatest  number 
of  low  income  families.  HUD  has  not 
adopted  this  suggestion  because  it  is 
beyond  the  scope  of  this  rulemaking, 
which  is  limited  to  work  on  public 
housing  projects  that  are  receiving 
assistance  under  the  public  housing 
programs  of  the  USHA. 

Two  New  York  State  PHAs 
commented  that  the  rule  should  be 
expanded  to  preempt  New  York  State 
Housing  Law  section  32,  which  requires 
the  compensation  fixed  by  the  PHA  for 
its  officers,  agents  and  employees  to  be 
approved  by  the  local  legislative  body. 
The  argument  for  such  preemption  was 
that  some  local  governments  may  not  be 
willing  to  approve  salaries  guaranteeing 
the  best  qualified  workers. 

HUD  presumes  that  section  32  is 
intended  to  govern  compensation  for 
executive  and  administrative  PHA 
personnel  rather  than  laborers  and 
mechanics  who  may  be  subject  to  the 
New  York  State  prevailing  wage  law. 

The  issue  of  compensation  for  executive 
and  administrative  personnel  is  outside 
the  scope  of  this  rule.  HUD  notes  that 
such  compensation  has  long  been 
addressed  by  a  provision  in  the  Annual 
Contributions  Contract  between  HUD 
and  a  PHA,  which  requires  adoption  of  a 
statement  of  personnel  policies, 
including  salary  and  wage  rates,  that  are 
comparable  with  pertinent  local  public 
practice. 

One  PHA  commented  that  if  the 
proposed  rule  is  adopted,  HUD  must 
take  into  consideration  local  market 
conditions,  trends,  and  adjustments  in 
States  with  prevailing  wage  statutes  in 
order  to  compete  with  trades  that  might 
be  drawn  away  as  a  result  of  a  higher 
wage  scale  in  a  specific  trade.  Another 
PHA,  while  supporting  the  rule, 
suggested  the  possibility  of  not  receiving 
an  adequate  number  of  well  qualified 
bidders  on  construction  projects  due  to 
lower  wage  rates.  HUD  believes  no 
modification  to  the  proposed  rule  is 


warranted  in  this  regard  for  two 
reasons.  First,  adoption  of  the  rule 
leaves  Federal  wage  rates,  which  are  by 
definition  a  determination  of  the 
prevailing  wage  rates,  applicable  to 
PHA  work.  Second,  this  rule  does  not 
impose  a  cap  on  what  PHAs  or 
contractors  may  choose  to  pay  their 
employees. 

A  housing  and  redevelopment 
association  proposed  several 
modifications  to  the  rule.  First,  the 
association  stated  that  various 
pressures  could  force  PHAs  to  continue 
to  pay  (higher)  State  determined  rates 
even  with  preemption  in  place,  e.g., 
because  city  and  State  funds  will  also 
be  used  on  the  project  or  because 
contracts  and  workers  could  be  lost  to 
competition  with  local  government's 
housing  construction  or  modernization. 
The  association  suggested  that  in  these 
situations,  PHAs  should  be  provided  a 
special  waiver  or  an  assurance  that 
HUD  will  allow  the  costs  of  paying  the 
State  wages. 

HUD  believes  no  modification  to  this 
rule  to  include  a  special  waiver  is 
necessary.  A  State  law  that  requires 
State-determined  prevailing  wage  rates 
on  public  housing  projects  in  general 
applies  with  no  less  force  when  solely 
Federal  funds  are  used  than  when  a 
mixture  of  Federal  and  State  or  city 
funds  is  used  to  carry  out  specific  work 
on  a  HUD-assisted  project,  and  the 
preemptive  force  of  this  rule  is  the  same 
in  both  cases.  However,  neither  the 
prevailing  wage  provisions  of  section  12 
of  the  USHA  nor  this  rule  precludes  a 
PHA  (or  its  contractors)  from  paying 
rates  higher  than  the  Federally- 
determined  prevailing  wage  for  the 
locality. 

For  purposes  of  clarifying  this  point, 
HUD  has  decided  to  add  provisions  to 
the  rule  to  state  explicitly  that  the  rule 
will  not  affect  the  applicability  of  wage 
rates  established  in  collective 
bargaining  agreements  where  the  rates 
equal  or  exceed  the  Federal  wage  rate, 
nor  does  the  rule  impose  a  ceiling  on 
wage  rates  the  PHA  or  IHA  or  its 
contractors  or  subcontractors  may 
choose  to  pay  independent  of  State  law. 
With  regard  to  HUD  allowance  of  the 
costs  of  paying  the  State  wages,  HUD 
budgetary  review  is  not  governed  by 
this  rule;  PHA  and  IHA  operating 
budgets  are  reviewed  in  accordance 
with  outstanding  instructions,  and  the 
provision  added  to  this  final  rule  does 
not  imply  automatic  HUD  allowance  of 
all  wage  expenses. 

Second,  the  association,  noting  that 
PHAs  and  IHAs  would  not  be  required 
to  pay  their  own  employees  at  the  higher 
State  rates,  asserts  that  the  rule  could 
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create  personnel  problems  for 
employers  which  would  be  “forced  to 
reduce  salaries  of  employees  if  in  fact 
they  begin  to  pay  the  lower  [Federal] 
wage  rate  to  others  in  the  same 
classification."  The  association  suggests 
grandfathering  current  employees  into 
this  rule  change.  HUD  has  not  adopted 
this  suggestion.  While  the  rule  would 
make  higher  State  wage  rates  no  longer 
mandatory  or  enforceable,  nothing  in  the 
rule  legally  “forces”  PHAs  or  IHAs  to 
reduce  wages  to  no  more  than  the 
Federal  prevailing  wage  level,  nor  does 
HUD  have  any  general  administrative 
policy  that  would  force  such  a  result. 

Finally,  the  association  commented 
that  it  strongly  supported  the  statement 
in  the  preamble  to  the  proposed  rule  that 
applicability  of  wage  rates  established 
in  collective  bargaining  agreements  with 
a  PHA  or  its  contractors  will  not  be 
affected  by  the  rule,  regardless  of 
whether  those  rates  equal  or  exceed 
rates  determined  under  State  or  Federal 
law;  however,  the  association  urged  that 
this  provision  be  spelled  out  in  the  rule 
itself  and  clarified  to  state  that:  (1)  It 
pertains  to  any  current  or  future 
agreements  and  (2)  under  such 
circumstances,  HUD  will  recognize  cost 
differences  between  State  and  Federal 
requirements  as  an  eligible  expenditure. 

As  discussed  above,  in  response  to 
this  comment  and  another  of  the 
association's  comments,  HUD  has 
decided  to  incorporate  a  provision  into 
each  of  the  sections  of  the  rule  to  the 
effect  that  the  rule  shall  not  affect  the 
applicability  of  wage  rates  established 
in  collective  bargaining  agreements  with 
a  PHA  or  IHA  or  its  contractors  or 
subcontractors  where  such  wage  rates 
exceed  the  applicable  Federal  wage 
rate.  HUD  believes  it  is  clear  that  these 
provisions  pertain  to  current  and  future 
agreements.  HUD  has  also  added  a 
clause  indicating  that  the  rule  does  not 
impose  a  ceiling  on  wages  the  PHA  or 


IHA  or  its  contractors  or  subcontractors 
may  choose  to  pay  independent  of  State 
law;  this  provision  would  apply  in  the 
absence  of  collectively  bargained  wage 
rates.  As  to  recognition  of  eligible 
expenditures,  that  issue  (which  appears 
limited  to  wages  paid  by  PHAs  and 
IHAs  to  their  own  employees)  is  not  the 
subject  of  the  regulation  sections  added 
by  this  rule.  In  any  event,  the  proper 
measure  of  costs  for  which  the 
association  requests  recognition  is  not 
the  difference  between  State  and 
Federal  rates,  but  the  actual  difference 
between  the  collectively  bargained  rates 
and  the  Federal  rates.  However,  the 
Department  is  not  willing  to  commit 
unconditionally  to  recognize  such  cost 
differences  as  an  eligible  expenditure  in 
all  cases. 

A  New  York  State  PHA  commented 
that  the  rule  should  be  amended  to 
apply  a  residential  wage  rate  to  all 
housing  projects  and  that  such  rate 
should  be  issued  by  DOL.  HUD  cannot 
adopt  either  suggestion  in  this  rule.  First, 
the  application  of  residential  rates  (as 
opposed  to  "building"  rates)  under  the 
Davis-Bacon  related  acts,  which  is 
generally  limited  to  work  on  residential 
structures  of  up  to  four  stories,  is  a 
matter  for  determination  by  DOL  and 
not  HUD.  Second,  Section  12  of  the 
USIIA  gives  HUD,  rather  than  DOL,  the 
authority  to  determine  prevailing  wage 
rates  for  work  involved  in  the  operation 
of  a  public  housing  project  (including 
routine  and  non-routine  maintenance 
work),  as  opposed  to  development  of  the 
project  which  is  subject  to  Davis-Bacon 
rates. 

A  Washington  State  PHA  commented 
that  PHAs  need  to  be  exempted  from  the 
State  prevailing  wage  law,  since  without 
a  complete  exclusion  the  State  rates 
must  be  requested  and  included  in  the 
bid  documents,  the  contractor  must 
accurately  distinguish  among  the  wage 
exhibits  that  which  will  apply,  and  the 


general  contractor  must  submit  for  itself 
and  its  subcontractors  "Intent  to  Pay 
Prevailing  Wages”  documents  and 
"Affidavits  of  Wages  Paid"  at  $12.50 
each  payable  by  the  PHA.  HUD  has  not 
adopted  this  suggestion  because  HUD 
does  not  view  inclusion  of  State- 
determined  prevailing  rates  that  are 
equal  to  or  lower  than  Federal  wage 
rates  as  an  obstacle  to  the  purposes  of 
the  USHA;  accordingly,  HUD  does  not 
view  State  monitoring  and  enforcement 
of  such  State  rates  as  in  conflict  with  the 
USHA.  However,  HUD  notes  that  the 
rule  provides  that  State  prevailing  rates 
may  not  be  enforced  against  contractors 
or  subcontractors.  To  the  extent  that  the 
State  rates  on  a  project  exceed  the 
corresponding  Federal  rates,  HUD  takes 
the  position  that  it  would  be  contrary  to 
this  provision  in  the  rule  for  a  State  to 
require  a  contractor  to  submit  a 
statement  that  it  intends  to  pay  the 
higher  State  rate. 

Comparison  of  Certain  State  Wage 
Rates  to  Federally-Determined  Wage 
Rates 

The  preamble  to  the  proposed  rule  did 
not  provide  examples  of  the  differences 
between  Federally-determined 
prevailing  wage  rates  and  State- 
determined  wage  rates  in  the  State  of 
Washington.  However,  HUD  has  now 
had  an  opportunity  to  develop 
information  regarding  these  differences 
in  Washington  State.  For  five  common 
trade  classifications  in  three  principal 
counties,  the  following  chart  shows  the 
differences  between  HUD-determined. 
Davis-Bacon,  and  State-determined 
wage  rates  which  would  be  applied  to 
residential  (up  to  four  story) 
construction,  and  indicates  the 
percentage  difference  between  Davis- 
Bacon  and  State  rates  (Column  4)  and 
HUD-determined  and  State  rates 
(Column  5): 


Trade 

HUD  rates' 

(1) 

Davis-Bacon 

rates 

(2) 

State  rates 

(3> 

Percentage  by 
which  State 
rates  exceed 
Davis-Bacon 
rates 

(4) 

Percentage  by 
which  State 
basic  hourly 
rates  exceed 
HUD  rates2 

(5) 

King  County: 

Bricklayers . 

SI  3.95 

$12.48 

S21.73 

+  74.1 

+  33.0 

Carpenters . 

13.95 

13.66 

13.30 

-2.6 

-4.7 

Electricians . 

13.95 

11.505 

15.08 

+31.1 

-5.0 

Painters . 

11.20 

11.02 

14.66 

+  33.0 

+  30.9 

Plumbers . 

13.95 

1270 

14.12 

+  11.2 

-23.9 

Pierce  County: 

Carpenters . 

12.38 

16.45 

12.56 

-23.6 

+  1.5 

Cement  Masons . 

12.38 

12.89 

21.86 

+  69.6 

+  48.7 

Electricians . 

12.38 

13.38 

21.64 

+  61.7 

+  51.1 

Painters . 

11.085 

11.87 

12.50 

+  5.3 

+  12.8 

Plumbers . 

12.38 

11.24 

14  12 

+  25.6 

-14.2 

Spokane  County: 

Carpenters . . 

12.16 

13.29 

11.36 

-14.5 

-6.6 

Cement  Masons . . 

12.16 

13.58 

19.92 

+  46.7 

+  30.9 
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Trade 

HUD  rates' 

Davis-Bacon 

rates 

State  rates 

Percentage  by 
which  State 
rates  exceed 
Davis-Bacon 
rates 

Percentage  by 
which  State 
basic  hourly 
rates  exceed 
HUD  rates2 

0) 

(2) 

(3) 

(4) 

(5) 

12.6 

■Rvm 

21.93 

+  106.7 

+  48.0 

9.91 

i  . 

9.55 

-0.2 

-3.6 

12.16 

mM 

11.72 

-3.9 

-23.7 

1  Wage  rates  assigned  to  classifications  through  conformance  based  on  position  descriptions. 

2  Some  State-determined  wage  rates  include  fringe  benefits  as  well  as  basic  hourly  rates.  Since  HUD  rates  do  not  include  fringe  benefits,  this  column  compares 
the  State  rates  in  Column  3  less  any  fringe  benefits  determined  as  part  of  the  State  rate,  to  HUD  rates.  This  methodology  was  also  incorporated  in  the  proposed  rule 
for  purposes  of  determining  whether  preemption  of  State-determined  wage  rates  would  occur  on  work  that  is  subject  to  HUD-deter mined  wage  rates,  and  has  been 
adopted  in  the  final  rule  as  well. 

Data  Sources:  (-4s  in  effect  May  2,  1988,  except  for  HUD  rales  in  Pierce  County,  which  became  effective  July  1,  1988): 

HUD  Maintenance  Wage  Rate  Schedules  (Seattle,  Pierce  County,  Spokane). 

U  S.  Department  of  Labor  Wage  Decisions  WA  88-4  (King  County),  88-WA-0024  (Pierce  County),  87-WA-0156  (Spokane  County). 

State  of  Washington  Prevailing  Minimum  Hourly  Wage  Rates. 


HUD  has  also  updated  its  information 
regarding  the  extent  to  which  rates 
determined  by  the  State  of  California 
exceed  Federally-determined  wage  rates 


in  certain  counties.  The  updated 
information,  showing  wage  rates  in 
effect  as  of  March  1, 1988,  covers  a 
number  of  common  trade  classifications 


for  PHA  projects  in  three  California 
urban  counties — Sacramento,  San  Diego 
and  San  Francisco  Counties: 


Trade 

HUD  rates  * 

Davis-Bacon 

rates 

State  rates 

Percentage  by 
which  State 
rates  exceed 
Davis-Bacon 
rates 

Percentage  by 
which  State 
basic  hourly 
rates  exceed 
HUD  rates 4-  • 

(D 

(2) 

(3) 

(4) 

(5) 

Sacramento  County: 

$12.52 

$31  05 

$23.96 

-22.8 

+56.9 

12.52 

25.995 

26.47 

+  1.8 

+  52.4 

12.52 

25.12 

25.09 

-0.1 

+  51.0 

12.52 

26.485 

27.47 

+3.6 

+  56.4 

12.52 

22.75 

20.55 

-9.7 

+37.8 

7.40 

22.32 

22.12 

-0.9 

+  119.0 

12.52 

22.04 

23.14 

+5.0 

+41.1 

12.52 

25.56 

25.55 

0 

+37.8 

12.52 

29.37 

28.84 

-  26.8 

+32.6 

NA 

33.87 

33.87 

0 

NA 

San  Diego  County: 

NA 

23.45 

23.95 

+2.1 

NA 

10.85 

19.54 

25.60 

+31.0 

+  83.4 

NA 

24.23 

24.23 

0 

NA 

10.85 

20.28 

23.65 

+  16.6 

+79.2 

Electrician . . . . . 

10.85 

15.48 

23.53 

+52.0 

+  79.3 

9.52 

22.24 

22.59 

+  1.6 

+61.6 

9.52 

23.04 

25.13 

+9.1 

+  106.6 

Plasterer . 

10.85 

19.96 

23.21 

+  16.3 

+  59.2 

Plumber . . 

10.85 

30.90 

30.30 

-1.9 

+  125.0 

PEG  (Group  1) . . 

NA 

26.80 

26.79 

0 

NA 

San  Francisco  County: 

19.95 

27.48 

29.10 

+5.9 

+8.8 

19.95 

25.12 

25.09 

-0.1 

-5.2 

19.95 

28.615 

29.60 

+  3.3 

+8.8 

Electrician . 

21.54 

35.57 

36.67 

+  3 

+  22.6 

14.33 

23.32 

23.12 

-0.9 

+  20.1 

Painter . „ . 

18.55 

25.46 

28.51 

+  10.7 

+  24.1 

18.55 

30.96 

31.48 

+  1.7 

+  22.2 

Plumber . 

2175 

43.51 

42.40 

-2.6 

+  23.4 

NA 

33.87 

33.87 

0 

NA 

3  Wage  rates  assigned  to  construction  classifications  through  conformance  based  on  position  descriptions. 

4  See  footnote  2. 

5  Wage  rates  assigned  to  Bricklayer,  Cement  Mason,  Drywall  Hanger  and  Plasterer  based  on  conformance. 

6  See  footnote  2. 

Data  Sources  (as  in  effect  on  March  1,  1988): 

HUD  Maintenance  Wage  Rate  Schedules  (Sacramento,  and  San  Francisco  and  San  Diego  Counties). 

U  S.  Department  of  Labor  General  Wage  Determinations  CA88-1/2  (San  Diego  County)  and  CA88-4/2  (Sacramento  and  Francisco  Counties). 
State  of  California  General  Prevailing  Wage  Determination  (Statewide). 


These  data  are  presented  as  a  further  exceed  the  Federally-determined 
indication  that  in  some  cases,  State-  prevailing  wage  rates  that  would  be 

determined  wage  rates  substantially  applicable  work  to  PHA  projects. 


Cross  References 

As  a  technical  matter  and  for  ease  of 
reference,  the  Department  has 
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determined  to  cross-reference  the  new 
paragraph  §  941.503(d)  and  §  968.19, 
respectively,  by  adding  an  additional 
sentence  at  the  end  of  existing 
paragraph  (d)  (Prevailing  wages)  of 
§  941.208  and  a  new  paragraph  (4)  to 
paragraph  (h)  (Wage  rates)  of  §  968.9. 
Other  Matters 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  rule  could  affect  the  wage 
rates  payable  by  small  business 
construction  firms,  or  the  competitive 
position  of  such  firms  that  choose  to 
continue  to  pay  higher  wage  rates  that 
would  no  longer  be  required;  it  is  also 
expected  to  result  in  a  net  increase  in 
the  number  of  small  businesses  bidding 
for  work  on  PHA  projects  and  therefore 
is  expected  to  be  beneficial  to  small 
businesses.  However,  it  would  only 
affect  firms  bidding  on  certain  PHA  and 
IHA  projects  in  the  small  number  of 
States  with  applicable  rates  exceeding 
the  corresponding  Federal  rates,  and 
contracts  for  work  on  such  PHA  and 
IHA  projects  would  generally  comprise 
only  a  part  of  the  firms’  total  business. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  Part  50  of 
this  title,  which  implements  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969, 42  U.S.C.  4332.  The 
Finding  of  No  Significant  Impact  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Room 
10276,  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

This  rule  does  not  constitute  a  ‘‘major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 

Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  rule  was  listed  as  Sequence 
Number  1037  in  the  Department’s 
Semiannual  Agenda  of  Regulations 
published  on  April  25, 1988  (53  FR 
13854),  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act. 


List  of  Subjects  in  24  CFR  Parts  905, 941, 
965,  and  968 

Energy  conservation,  Grant  programs: 
Housing  and  community  development, 
Grant  programs:  Indians,  Home 
ownership,  Indians,  Loan  programs: 
Housing  and  community  development. 
Loan  programs:  Indians,  Low  and 
moderate  income  housing,  Public 
housing,  Reporting  and  recordkeeping 
requirements,  Utilities. 

Accordingly,  24  CFR  Parts  905,  941, 
965  and  968  are  amended  as  follows: 


1.  The  citation  of  authority  for  Part  905 
continues  to  read  as  follows: 

Authority:  Secs.  3, 4.  5, 6, 9, 11, 12.  and  16. 
U.S.  Housing  Act  of  1937  (42  U.S.C.  1437a, 
1437b,  1437c,  1437d.  1437g,  1437i,  1437), 

1437n):  sec.  7(b)  of  the  Indian  Self- 
Determination  and  Education  Assistance  Act 
(25  U.S.C.  450e(b));  sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

2.  A  new  paragraph  (d)  is  added  to 
§  905.211,  as  follows: 

§  905.21 1  Contracts  in  connection  with 
development. 

***** 

(d)(1)  A  prevailing  wage  rate 
determined  under  State  or  tribal  law 
shall  be  inapplicable  to  the  development 
of  a  Project  whenever: 

(1)  The  development  of  the  Project:  (A) 
Is  otherwise  subject  to  State  or  tribal 
law  requiring  the  payment  of  wage  rates 
determined  by  a  State,  local,  or  tribal 
government  or  agency  to  be  prevailing 
and  (B)  is  assisted  with  funds  for  lower 
income  public  housing  under  the  Act; 
and 

(ii)  The  wage  rate  (including  fringe 
benefits,  if  any,  and  basic  hourly  rate) 
determined  under  State  or  tribal  law  to 
be  prevailing  with  respect  to  an 
employee  in  any  trade  employed  in  the 
development  of  a  Project  exceeds:  (A) 
The  wage  rate  determined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a  et  seq.) 
to  be  prevailing  in  the  locality  with 
respect  to  such  trade,  (B)  an  applicable 
apprentice  wage  rate  based  thereon 
specified  in  an  apprenticeship  program 
registered  with  the  Department  of  Labor 
or  a  DOL-recognized  State 
Apprenticeship  Agency  or  (C)  an 
applicable  trainee  wage  rate  based 
thereon  specified  in  a  DOL-certified 
trainee  program. 

(2)  Whenever  paragraph  (d)(l)(i)  is 
applicable: 

(i)  Any  solicitation  of  bids  or 
proposals  issued  by  the  IHA  and  any 
contract  executed  by  the  IHA  for 
development  of  the  Project  shall  include 


a  statement  that  any  prevailing  wage 
rate  determined  under  State  or  tribal 
law  to  be  prevailing  with  respect  to  an 
employee  in  any  trade  employed  under 
the  contract  is  inapplicable  to  the 
contract  and  shall  not  be  enforced 
against  the  contractor  or  any 
subcontractor  with  respect  to  employees 
engaged  under  the  contract  whenever 
such  prevailing  wage  rate  exceeds: 

(A)  The  wage  rate  determined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a  et  seq.) 
to  be  prevailing  in  the  locality  with 
respect  to  such  trade, 

(B)  An  applicable  apprentice  wage 
rate  based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship  Agency 
or 

(C)  An  applicable  trainee  wage  rate 
based  thereon  specified  in  a  DOL- 
certified  trainee  program. 

Failure  to  include  this  statement  may 
constitute  grounds  for  requiring 
resolicitation  of  the  bid  or  proposal; 

(ii)  The  IHA  itself  shall  not  be 
required  to  pay  any  prevailing  wage  rate 
determined  under  State  or  tribal  law 
and  described  in  paragraph  (d)(l)(ii)  to 
any  of  its  own  employees  who  may  be 
engaged  in  the  development  of  the 
Project;  and 

(iii)  No  prevailing  wage  rate 
determined  under  State  or  tribal  law 
and  described  in  paragraph  (d)(l)(ii) 
shall  be  enforced  against  the  IHA  or  any 
of  its  contractors  or  subcontractors  with 
respect  to  employees  engaged  in  the 
development  of  the  Project. 

(3)  Nothing  in  this  paragraph  (d)  shall 
affect  the  applicability  of  any  wage  rate 
established  in  a  collective  bargaining 
agreement  with  an  IHA  or  its 
contractors  or  subcontractors  where 
such  wage  rate  equals  or  exceeds  the 
applicable  prevailing  wage  rate 
determined  by  the  Secretary  of  Labor  or 
an  applicable  apprentice  or  trainee 
wage  rate  based  thereon,  nor  does  this 
paragraph  (d)  impose  a  ceiling  on  wage 
rates  an  IHA  or  its  contractors  or 
subcontractors  may  choose  to  pay 
independent  of  State  law. 

(4)  The  provisions  of  this  paragraph 
(d)  shall  be  applicable  to  work 
performed  under  any  prime  contract 
entered  into  as  a  result  of  a  solicitation 
of  bids  or  proposals  issued  on  or  after 
October  6, 1988  and  to  any  work 
performed  by  employees  of  an  IHA  on 
or  after  October  6, 1988. 


3.  A  new  §  905.314  is  added,  as 
follows: 


PART  905— INDIAN  HOUSING 
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§  905.314  Preemption  of  State  or  tribal 
prevailing  wage  requirements. 

(a)  A  prevailing  wage  rate  (including 
basic  hourly  rate  and  any  fringe 
benefits)  determined  under  State  or 
tribal  law  shall  be  inapplicable  to  a 
contract  or  IHA-performed  work  item 
for  the  maintenance  or  improvement  of 
a  Project  whenever: 

(1)  The  contract  or  work  item:  (i)  Is 
otherwise  subject  to  State  or  tribal  law 
requiring  the  payment  of  wage  rates 
determined  by  a  State,  local,  or  tribal 
government  or  agency  to  be  prevailing 
and  (ii)  is  assisted  with  funds  for  lower 
income  public  housing  under  the  Act: 
and 

(2)  The  wage  rate  determined  under 
State  or  tribal  law  to  be  prevailing  with 
respect  to  an  employee  in  any  trade  or 
position  employed  in  the  maintenance  or 
improvement  of  a  Project  exceeds 
whichever  of  the  following  Federal  wage 
rates  is  applicable: 

(i)  The  wage  rate  determined  by  the 
Secretary  of  Labor  pursuant  to  the 

Da vis-Bacon  Act  (40  U.S.C.  276  et  seq.) 
to  be  prevailing  in  the  locality  with 
respect  to  such  trade; 

(ii)  An  applicable  apprentice  wage  rate 
based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship 
Agency: 

(iii)  An  applicable  trainee  wrage  rate 
based  thereon  specified  in  a  DOL- 
certified  trainee  program:  or 

(iv)  The  wage  rate  determined  by  the 
Secretary  of  HUD  to  be  prevailing  in  the 
locality  with  respect  to  such  trade  or 
position. 

(v)  For  the  purpose  of  ascertaining 
whether  a  wage  rate  determined  under 
State  or  tribal  law  for  a  trade  or  position 
exceeds  the  Federal  wage  rate:  (A) 
Where  a  rate  determined  by  the 
Secretary  of  Labor  or  an  apprentice  or 
trainee  wage  rate  based  thereon  is 
applicable,  the  total  wage  rate 
determined  under  State  or  tribal  law, 
including  fringe  benefits  (if  any)  and 
basic  hourly  rate,  shall  be  compared  to 
the  total  wage  rate  determined  by  the 
Secretary  of  Labor  or  apprentice  or 
trainee  wage  rate:  and  (B)  where  a  rate 
determined  by  the  Secretary  of  HUD  is 
applicable,  any  fringe  benefits 
determined  under  State  or  tribal  law 
shall  be  excluded  from  the  comparison 
with  the  rate  determined  by  the 
Secretary  of  HUD. 

(b)  Whenever  paragraph  (a)(1)  is 
applicable: 

(1)  Any  solicitation  of  bids  or 
proposals  issued  by  the  IHA  and  any 
contract  executed  by  the  IHA  for 
maintenance  or  improvement  of  the 
Project  shall  include  a  statement  that 


any  prevailing  w  age  rate  (including 
basic  hourly  rate  and  any  fringe 
benefits)  determined  under  State  or 
tribal  law  to  be  prevailing  with  respect 
to  any  employee  in  any  trade  or  position 
employed  under  the  contract  is 
inapplicable  to  the  contract  and  shall 
not  be  enforced  against  the  contractor  or 
any  subcontractor  with  respect  to 
employees  engaged  under  the  contract 
whenever  either  of  the  following  occurs: 

(1)  Such  nonfederal  prevailing  wage 
rate  exceeds: 

(A)  The  applicable  wage  rate 
determined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  276a  et  seq )  to  be  prevailing  in 
the  locality  with  respect  to  such  trade: 

(B)  an  applicable  apprentice  wage  rate 
based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship 
Agency;  or 

(C)  an  applicable  trainee  wage  rate 
based  thereon  specified  in  a  DOL- 
certified  trainee  program;  or 

(ii)  Such  nonfederal  prevailing  wage 
rate,  exclusive  of  any  fringe  benefits, 
exceeds  the  applicable  wage  rate 
determined  by  the  Secretary  of  HUD  to 
be  prevailing  in  the  locality  with  respect 
to  such  trade  or  position. 

Failure  to  include  this  statement  may 
constitute  grounds  for  requiring 
resolicitation  of  the  bid  or  proposal; 

(2)  The  IHA  itself  shall  not  be 
required  to  pay  the  basic  hourly  rate  or 
any  fringe  benefits  comprising  a 
prevailing  wage  rate  determined  under 
State  or  tribal  law  and  described  in 
paragraph  (a)(2)  to  any  of  its  own 
employees  who  may  be  engaged  in  the 
work  item  for  maintenance  or 
improvement  of  the  Project;  and 

(3)  Neither  the  basic  hourly  rate  nor 
any  fringe  benefits  comprising  a 
prevailing  wage  rate  determined  under 
State  or  tribal  law  and  described  in 
paragraph  (a)(2)  shall  be  enforced 
against  the  IHA  or  any  of  its  contractors 
or  subcontractors  with  respect  to 
employees  engaged  in  the  contract  or 
IHA-performed  work  item  for 
maintenance  or  improvement  of  the 
Project. 

(c)  Nothing  in  this  section  shall  affect 
the  applicability  of  any  wage  rate 
established  in  a  collective  bargaining 
agreement  with  an  IHA  or  its 
contractors  or  subcontractors  where 
such  wage  rate  equals  or  exceeds  the 
applicable  Federal  wage  rate  referred  to 
in  paragraph  (a)(2),  nor  does  this  section 
impose  a  ceiling  on  wage  rates  an  IHA 
or  its  contractors  or  subcontractors  may 
choose  to  pay  independent  of  State  law. 


(d)  The  provisions  of  this  section  shall 
be  applicable  to  work  performed  under 
any  prime  contract  entered  into  as  a 
result  of  a  solicitation  of  bids  or 
proposals  issued  on  or  after  October  6, 
1988  and  to  any  work  performed  by 
employees  of  an  IHA  on  or  after 
October  6, 1988. 

PART  941— PUBLIC  HOUSING 
DEVELOPMENT 

4.  The  citation  of  authority  for  Part  941 
continues  to  read  as  follows: 

Authority:  Secs.  4,  5,  and  9  of  the  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437b.  1437c. 
and  1437g);  sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

5.  In  §  941.208,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  941.208  Other  Federal  requirements. 

*  *  *  *  * 

(d)  Prevailing  wages.  Participation  in 
this  program  requires  that  not  less  than 
the  wages  prevailing  in  the  locality,  as 
determined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  276)  shall  be  paid  to  all  laborers 
and  mechanics  employed  in  the 
development  of  a  project.  All  architects, 
technical  engineers,  draftsmen  and 
technicians  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  locality  as 
determined  or  adopted  by  HUD  (42 
U.S.C.  1437j).  Prevailing  wages 
determined  under  State  law  are 
inapplicable  under  the  circumstances 
set  out  in  §  941.503(d). 

6.  A  new  paragraph  (d)  is  added  to 
§  941.503,  as  follows: 

§  941.503  Construction  requirements. 

***** 

(d)(1)  A  prevailing  wage  rate 
determined  under  State  law  shall  be 
inapplicable  to  the  development  of  a 
project  whenever: 

(i)  The  development  of  the  project  is 
otherwise  subject  to  State  law  requiring 
the  payment  of  wage  rates  determined 
by  a  State  or  local  government  or 
agency  to  be  prevailing;  and 

(ii)  The  wage  rate  (including  fringe 
benefits,  if  any,  and  basic  hourly  rate) 
determined  under  State  law  to  be 
prevailing  with  respect  to  an  employee 
in  any  trade  employed  in  the 
development  of  a  project  exceeds: 

(A)  The  wage  rate  determined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a  et  seq.) 
to  be  prevailing  in  the  locality  with 
respect  to  such  trade, 

(B)  An  applicable  apprentice  wage 
rate  based  thereon  specified  in  an 
apprenticeship  program  registered  with 
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the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship  Agency 
or 

(C)  An  applicable  trainee  wage  rate 
based  thereon  specified  in  an  DOL- 
certified  trainee  program. 

(2)  Whenever  paragraph  (d)(l)(i)  is 
applicable: 

(i)  Any  solicitation  of  bids  or 
proposals  issued  by  the  PHA  and  any 
contract  executed  by  the  PHA  for 
development  of  the  project  shall  include 
a  statement  that  any  prevailing  wage 
rate  determined  under  State  law  to  be 
prevailing  with  respect  to  an  employee 
in  any  trade  employed  under  the 
contract  is  inapplicable  to  the  contract 
and  shall  not  be  enforced  against  the 
contractor  or  any  subcontractor  with 
respect  to  employees  engaged  under  the 
contract  whenever  such  prevailing  wage 
rate  exceeds: 

(A)  The  wage  rate  determined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a  et  seq.) 
to  be  prevailing  in  the  locality  with 
respect  to  such  trade, 

(B)  An  applicable  apprentice  wage  rate 
based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship  Agency 
or 

(C)  An  applicable  trainee  wage  rate 
based  thereon  specified  in  a  DOL- 
certified  trainee  program. 

Failure  to  include  this  statement  may 
constitute  grounds  for  requiring 
resolicitation  of  the  bid  or  proposal; 

(ii)  The  PHA  itself  shall  not  be 
required  to  pay  any  prevailing  wage  rate 
determined  under  State  law  and 
described  in  paragraph  (d)(l)(ii)  to  any 
of  its  own  employees  who  may  be 
engaged  in  the  development  of  the 
project;  and 

(iii)  No  prevailing  wage  rate 
determined  under  State  law  and 
described  in  paragraph  (d)(l)(ii)  shall  be 
enforced  against  the  PHA  or  any  of  its 
contractors  or  subcontractors  with 
respect  to  employees  engaged  in  the 
development  of  the  project. 

(3)  Nothing  in  this  paragraph  (d)  shall 
affect  the  applicability  of  any  wage  rate 
established  in  a  collective  bargaining 
agreement  with  a  PHA  or  its  contractors 
or  subcontractors  where  such  wage  rate 
equals  or  exceeds  the  applicable 
prevailing  wage  rate  determined  by  the 
Secretary  of  Labor  or  an  applicable 
apprentice  or  trainee  wage  rate  based 
thereon,  nor  does  this  paragraph  (d) 
impose  a  ceiling  on  wage  rates  a  PHA  or 
its  contractors  or  subcontractors  may 
choose  to  pay  independent  of  State  law. 

(4)  The  provisions  of  this  paragraph 
(d)  shall  be  applicable  to  work 


performed  under  any  prime  contract 
entered  into  as  a  result  of  a  solicitation 
of  bids  or  proposals  issued  on  or  after 
October  6, 1988  and  to  any  work 
performed  by  employees  of  a  PHA  on  or 
after  October  6, 1988. 

PART  965— PHA-OWNED  OR  LEASED 
PROJECTS— MAINTENANCE  AND 
OPERATION 

7.  The  citation  of  authority  for  Part  965 
continues  to  read  as  follows: 

Authority:  Secs.  2,  3, 6,  and  9,  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437, 1437a,  1437d  and 
1437g);  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 
Subpart  H  is  also  issued  under  Lead-Based 
Paint  Poisoning  Prevention  Act  (42  U.S.C. 
4821-4846). 

8.  A  new  Subpart  A,  consisting  of 
§  965.101  is  added  as  follows: 

Subpart  A— Preemption  of  State 
Prevailing  Wage  Requirements  With 
Respect  to  Maintenance  and 
Operation  of  Projects 

§  965.101  Preemption  of  State  prevailing 
wage  requirements  with  respect  to 
maintenance  and  operation  of  projects. 

(a)  A  prevailing  wage  rate  (including 
basic  hourly  rate  and  any  fringe 
benefits)  determined  under  State  law 
shall  be  inapplicable  to  a  contract  or 
PHA-performed  work  item  for  the 
maintenance  and  operation  (including 
modernization)  of  a  project  whenever 

(1)  The  contract  or  work  item:  (i)  Is 
otherwise  subject  to  State  law  requiring 
the  payment  of  wage  rates  determined 
by  a  State  or  local  government  or 
agency  to  be  prevailing  and  (ii)  is 
assisted  with  funds  for  lower  income 
public  housing  under  the  U.S.  Housing 
Act  of  1937,  as  amended:  and 

(2)  The  wage  rate  determined  under 
State  law  to  be  prevailing  with  respect 
to  an  employee  in  any  trade  or  position 
employed  in  the  maintenance  and 
operation  of  a  project  exceeds 
whichever  of  the  following  Federal  wage 
rates  is  applicable: 

(i)  The  wage  rate  determined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a  et  seq.) 
to  be  prevailing  in  the  locality  with 
respect  to  such  trade; 

(ii)  An  applicable  apprentice  wage  rate 
based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship 
Agency; 

(iii)  An  applicable  trainee  wage  rate 
based  thereon  specified  in  a  DOL- 
certified  trainee  program;  or 

(iv)  The  wage  rate  determined  by  the 
Secretary  of  HUD  to  be  prevailing  in  the 


locality  with  respect  to  such  trade  or 
position. 

(v)  For  the  purpose  of  ascertaining 
whether  a  wage  rate  determined  under 
State  law  for  a  trade  or  position  exceeds 
the  Federal  wage  rate:  (A)  Where  a  rate 
determined  by  the  Secretary  of  Labor  or 
an  apprentice  or  trainee  wage  rate 
based  thereon  is  applicable,  the  total 
wage  rate  determined  under  State  law, 
including  fringe  benefits  (if  any)  and 
basic  hourly  rate,  shall  be  compared  to 
the  total  wage  rate  determined  by  the 
Secretary  of  Labor  or  apprentice  or 
trainee  wage  rate;  and  (B)  where  a  rate 
determined  by  the  Secretary  of  HUD  is 
applicable,  any  fringe  benefits 
determined  under  State  law  shall  be 
excluded  from  the  comparison  with  the 
rate  determined  by  the  Secretary  of 
HUD. 

(b)  Whenever  paragraph  (a)(1)  is 
applicable: 

(1)  Any  solicitation  of  bids  or 
proposals  issued  by  the  PHA  and  any 
contract  executed  by  the  PHA  for 
maintenance  and  operation  of  the 
project  shall  include  a  statement  that 
any  prevailing  wage  rate  (including 
basic  hourly  rate  and  any  fringe 
benefits)  determined  under  State  law  to 
be  prevailing  with  respect  to  an 
employee  in  any  trade  or  position 
employed  under  the  contract  is 
inapplicable  to  the  contract  and  shall 
not  be  enforced  against  the  contractor  or 
any  subcontractor  with  respect  to 
employees  engaged  under  the  contract 
whenever  either  of  the  following  occurs: 

(1)  Such  nonfederal  prevailing  wage 
rate  exceeds:  (A)  The  applicable  wage 
rate  determined  by  the  Secretary  of 
Labor  pursuant  to  the  Davis-Bacon  Act 
(40  U.S.C.  276a  et  seq.)  to  be  prevailing 
in  the  locality  with  respect  to  such  trade; 
(B)  an  applicable  apprentice  wage  rate 
based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship  Agency 
or  (C)  an  applicable  trainee  wage  rate 
based  thereon  specified  in  a  DOL- 
certified  trainee  program;  or 

(ii)  Such  nonfederal  prevailing  wage 
rate,  exclusive  of  any  fringe  benefits, 
exceeds  the  applicable  wage  rate 
determined  by  the  Secretary  of  HUD  to 
be  prevailing  in  the  locality  with  respect 
to  such  trade  or  position. 

Failure  to  include  this  statement  may 
constitute  grounds  for  requiring 
resolicitation  of  the  bid  or  proposal; 

(2)  The  PHA  itself  shall  not  be 
required  to  pay  the  basic  hourly  rate  or 
any  fringe  benefits  comprising  a 
prevailing  wage  rate  determined  under 
State  law  and  described  in  paragraph 
(a)(2)  to  any  of  its  own  employees  who 
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may  be  engaged  in  the  work  item  for 
maintenance  and  operation  of  the 
project;  and 

(3)  Neither  the  basic  hourly  rate  nor 
any  fringe  benefits  comprising  a 
prevailing  wage  rate  determined  under 
State  law  and  described  in  paragraph 

(a)(2)  shall  be  enforced  against  the  PHA 
or  any  of  its  contractors  or 
subcontractors  with  respect  to 
employees  engaged  in  the  contract  or 
PHA-performed  work  item  for 
maintenance  and  operation  of  the 
project. 

(c)  Nothing  in  this  section  shall  affect 
the  applicability  of  any  wage  rate 
established  in  a  collective  bargaining 
agreement  with  a  PHA  or  its  contractors 
or  subcontractors  where  such  wage  rate 
equals  or  exceeds  the  applicable  Federal 
wage  rate  referred  to  in  paragraph  (a)(2), 
nor  does  this  section  impose  a  ceiling  on 
wage  rates  a  PHA  or  its  contractors  or 
subcontractors  may  choose  to  pay 
independent  of  State  law. 

(d)  The  provisions  of  this  section  shall 
be  applicable  to  work  performed  under 
any  prime  contract  entered  into  as  a 
result  of  a  solicitation  of  bids  or 
proposals  issued  on  or  after  October  6, 
1988  and  to  any  work  performed  by 
employees  of  a  PHA  on  or  after  October 
6, 1988. 

PART  968— COMPREHENSIVE 
IMPROVEMENT  ASSISTANCE 
PROGRAM 

9.  The  citation  of  authority  for  Part  968 
continues  to  read  as  follows: 

Authority:  Secs.  6  and  14  of  the  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437d  and 
14371),  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

10.  A  new  paragraph  (h)(4)  is  added  to 
§  968.9,  as  follows: 

§  968.9  Other  program  requirements. 


(4)  Prevailing  wage  rates  determined 
under  State  or  tribal  law  are 
inapplicable  under  the  circumstances 
set  out  in  §  968.19. 

***** 

11.  A  new  §  968.19  is  added,  as 
follows: 

§  968.19  Preemption  of  State  or  tribal 
prevailing  wage  requirements. 

(a)  A  prevailing  wage  rate  (including 
basic  hourly  rate  and  any  fringe 
benefits)  determined  under  State  or 
tribal  law  shall  be  inapplicable  to  the 
modernization  of  a  project  whenever: 

(1)  The  modernization  of  the  project  is 
otherwise  subject  to  State  or  tribal  law 
requiring  the  payment  of  wage  rates 


determined  by  a  State,  local,  or  tribal 
government  or  agency  to  be  prevailing; 
and 

(2)  The  wage  rate  determined  under 
State  or  trl*bal  law  to  be  prevailing  with 
respect  to  an  employee  in  any  trade  or 
position  employed  in  the  modernization 
of  a  project  exceeds  whichever  of  the 
following  Federal  wage  rates  is 
applicable: 

(i)  The  wage  rate  determined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a  et  seg.) 
to  be  prevailing  in  the  locality  with 
respect  to  such  trade; 

(ii)  An  applicable  apprentice  wage 
rate  based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship 
Agency; 

(iii)  An  applicable  trainee  wage  rate 
based  thereon  specified  in  a  DOL- 
certified  trainee  program;  or 

(iv)  In  the  case  of  non-routine 
maintenance,  the  wage  rate  determined 
by  the  Secretary  of  HUD  to  be  prevailing 
in  the  locality  with  respect  to  such  trade 
or  position. 

(v)  For  the  purpose  of  ascertaining 
whether  a  wage  rate  determined  under 
State  or  tribal  law  for  a  trade  or  position 
exceeds  the  Federal  wage  rate:  (A) 

Where  a  rate  determined  by  the 
Secretary  of  Labor  or  an  apprentice  or 
trainee  wage  rate  based  thereon  is 
applicable,  the  total  wage  rate 
determined  under  State  or  tribal  law, 
including  fringe  benefits  (if  any)  and 
basic  hourly  rate,  shall  be  compared  to 
the  total  wage  rate  determined  by  the 
Secretary  of  Labor  or  apprentice  or 
trainee  wage  rate;  and  (B)  where  a  rate 
determined  by  the  Secretary  of  HUD  is 
applicable,  any  fringe  benefits 
determined  under  State  or  tribal  law 
shall  be  excluded  from  the  comparison 
with  the  rate  determined  by  the 
Secretary  of  HUD. 

(b)  Whenever  paragraph  (a)(1)  is 
applicable: 

(1)  Any  solicitation  of  bids  or 
proposals  issued  by  the  PHA  or  IHA  and 
any  contract  executed  by  the  PHA  or 
IHA  for  modernization  of  the  project 
shall  include  a  statement  that  any 
prevailing  wage  rate  (including  basic 
hourly  rate  and  any  fringe  benefits) 
determined  under  State  or  tribal  law  to 
be  prevailing  with  respect  to  an 
employee  in  any  trade  or  position 
employed  under  the  contract  is 
inapplicable  to  the  contract  and  shall 
not  be  enforced  against  the  contractor  or 
any  subcontractor  with  respect  to 
employees  engaged  under  the  contract 
whenever  either  of  the  following  occurs: 


(1)  Such  nonfederal  prevailing  wage 
rate  exceeds  (A)  the  applicable  wage 
rate  determined  by  the  Secretary  of 
Labor  pursuant  to  the  Davis-Bacon  Act 
(40  U.S.C.  276a  et  seq.)  to  be  prevailing 
in  the  locality  with  respect  to  such  trade; 
(B)  an  applicable  apprentice  wage  rate 
based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship 
Agency;  or  (C)  an  applicable  trainee 
wage  rate  based  thereon  specified  in  a 
DOL-certified  trainee  program;  or 

(ii)  Such  nonfederal  prevailing  wage 
rate,  exclusive  of  any  fringe  benefits, 
exceeds  the  applicable  wage  rate 
determined  by  the  Secretary  of  HUD  to 
be  prevailing  in  the  locality  with  respect 
to  such  trade  or  position. 

Failure  to  include  this  statement  may 
constitute  grounds  for  requiring 
resolicitation  of  the  bid  or  proposal; 

(2)  The  PHA  or  IHA  itself  shall  not  be 
required  to  pay  the  basic  hourly  rate  or 
any  fringe  benefits  comprising  a 
prevailing  wage  rate  determined  under 
State  or  tribal  law  and  described  in 
paragraph  (a)(2)  to  any  of  its  own 
employees  wbo  may  be  engaged  in  the 
modernization  of  the  project;  and 

(3)  Neither  the  basic  hourly  rate  nor 
any  fringe  benefits  comprising  a 
prevailing  wage  rate  determined  under 
State  or  tribal  law  and  described  in 
paragraph  (a)(2)  shall  be  enforced 
against  the  PHA  or  IHA  or  any  of  its 
contractors  or  subcontractors  with 
respect  to  employees  engaged  in  the 
modernization  of  the  project. 

(c)  Nothing  in  this  section  shall  affect 
the  applicability  of  any  wage  rate 
established  in  a  collective  bargaining 
agreement  with  a  PHA  or  IHA  or  its 
contractors  or  subcontractors  where 
such  wage  rate  equals  or  exceeds  the 
applicable  Federal  wage  rate  referred  to 
in  paragraph  (a)(2),  nor  does  this  section 
impose  a  ceiling  on  wage  rates  a  PHA  or 
IHA  or  its  contractors  or  subcontractors 
may  choose  to  pay  independent  of  State 
law. 

(d)  The  provisions  of  this  section  shall 
be  applicable  to  work  performed  under 
any  prime  contract  entered  into  as  a 
result  of  a  solicitation  of  bids  or 
proposals  issued  on  or  after  October  6, 
1988  and  to  any  work  performed  by 
employees  of  a  PHA  or  IHA  on  or  after 
October  6, 1988. 

Dated:  August  2, 1988. 

James  E.  Baugh, 

General  Deputy  Assistant  Secretary  far 
Public  and  Indian  Housing. 
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